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1.
Introduction

The issues of autonomy, self-governance and self-determination have been the subject of consideration by the Working Group since its establishment. Even before the Working Group on Minorities came into existence, these problems were considered in the well-known study by Francesco Capotorti.
 This discussion was continued by Asbjorn Eide, who was to serve as Chairman rapporteur of the Working Group for the first decade of its existence, in his own report on Possible ways and means of facilitating the peaceful and constructive solution of problems involving minorities.
  That report also considered the implications of the right to self-determination in the context of minority rights and devoted considerable attention to the issue of ‘pluralism by territorial sub-division and local government’.

The Working Group heard at its very first session, in 1995, references to examples of state organization, such as federalism and regionalism, as a means of enhancing majority minority relations.
 Accordingly, the Working Group determined that the initial substantive focus of its work would be on the constitutional and main legal provisions protecting the existence and identity of minorities.
 Yet, during the first five years of its work, this issue was not considered intensively. However, at its sixth session, the issue of autonomy, and its relationship to the concept of self-determination, was raised when considering the commentary on the Declaration of the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities put forward by the Chairman of the Working Group.
 In view of the claim by one observer that autonomy might prove ‘the best preventative measure against secession and conflict’, it was proposed that the pre-conditions for a satisfactory functioning of autonomy should be considered through a series of working papers on the subject.
 It was therefore decided that special attention should be devoted to the examination of ‘integrative and autonomist approaches to minority protection’.

Accordingly, at its 7th session, the Working Group was able to consider a wealth of information, drawing on a number of papers presented by members and other expert contributors. The papers and the debate confirmed a number of fundamental points:

· While self-determination and autonomy are related concepts, it would be wrong to attribute to the latter all the layers of meaning of the former. In particular, autonomy or self-governance does not imply a nascent claim to independence;

· Autonomy and integration must be seen as complementary approaches, rather than as mutually exclusive alternatives;

· Autonomy need not only consist of territorial autonomy but, instead, significant attention should be devoted to cultural autonomy;

· Significant new practice in relation to autonomy and its use in seeking to address disintegrative tendencies within states has arisen over recent years;

· However, this initial practice confirms that autonomy must not be seen as an end in itself.

After having reviewed a wealth of experiences from the different geographical regions of the world, the Working Group decided to engage in further reflection on autonomist and integrative approaches to minority protection in multicultural societies with a view to adopting a set of recommendations at the end of the 8th session.
 At that session, the Working Group could draw on the contributions to an academic conference on this subject that had been held in advance of its session.
 Similarly, a substantive paper on the complementary integrative and autonomist approaches was available to guide the Working Group at its 9th session.
 At that session, attention was drawn once again to the ‘potentially controversial issues of self-determination and autonomy and their relationship to minority rights’, with some arguing ‘that there should be no linkage between the rights of persons belonging to minorities and the rights of peoples to self-determination’.
 In light of this discussion, Mr Jose Bengoa was asked to prepare a paper on the relationship and the differences between self-determination and autonomy. 

Mr Bengoa presented a substantive paper on this subject at the 10th session. The paper traced the development of the doctrine of self-determination and of related concepts from more distant periods to the present, post-colonial period. The document added important findings regarding the impact of globalization on the categories that have historically defined and dominated this debate, such as the concepts of ‘peoples’ or ‘citizens’. In this new environment, it was argued, a diverse approach to exercising the right to self-determination was needed, without risking the fragmentation of existing states.
 

The ensuing debate very much confirmed the need to ensure that discussions about autonomy and self-determination do not raise anxieties about the continued territorial integrity of states. In fact, a number of proposals were put forward that sought to link autonomy and other means of addressing minority issues to mechanisms for the settlements of secessionist or ethnic conflicts and emerging crises.

At the conclusion of its session, the Working Group decided that a General Comment should be prepared on autonomy vis-à-vis self-determination, based on suggestions contained in Mr. Bengoa’s working paper and the discussions following the presentation of that paper.
 This paper is intended to support that process.

This paper is underpinned by a larger, scholarly study on the issue of autonomy and the settlement of self-determination conflicts. However, it was felt that it would assist the Working Group most if it were presented with a number of concrete suggestions or alternatives for its discussion of a possible General Comment on the issue of self-determination and autonomy. Accordingly, this paper has the function of raising issues and offering suggestions for the structure of a General Comment. Once the Working Group has offered an indication about the direction it wishes to go, a more detailed presentation on items selected by the Working Group for further consideration can be offered.
A number of items are suggested for consideration here. The discussion that follows is divided into two parts. Initially, there will be a short review of some preliminary questions. These issues need to be addressed briefly in order to delimit the field of enquiry and determine definitional issues. Subsequently, there follows a listing of topics that might be suitable for inclusion in an eventual General Comment. 

II.
Preliminary Issues

In order to delimit the topic under consideration, it is first necessary to consider the attempts to define autonomy and self-determination, respectively. Thereafter, it will be necessary to consider the relationship between self-determination and autonomy, and the legal status of the latter.


A.
What is autonomy

Much like the concept of ‘minority’, there is no one generally agreed definition of autonomy. Nevertheless, there is something of a consensus relating to most aspects of autonomy. First, there are three types of autonomy. These are personal autonomy, functional or cultural autonomy, and territorial autonomy.



1.  Personal autonomy

Personal autonomy guarantees a space for the exercise of preferences by the individual. While personal autonomy relates to cultural or religious preferences that may be shared by a group, it is left to the individual to make these choices as an individual. Of course, general human rights law protects individual choice through the freedom of thought, of religion, of expression, etc. Personal autonomy adds a further dimension to this cluster of rights. Personal autonomy is a special right that is available where a lead culture, often one influenced by religious precept, establishes dominant patterns of conduct that permeate society and that may be enforced by public authorities. In such instances, personal autonomy permits the individual to opt out of this dominant pattern and to conform instead to a different set of cultural expectations and practices. Historically, such personal autonomy has often been granted by Muslim-oriented states to non-Muslin inhabitants. 

Personal autonomy has become particularly relevant where internal peace settlements result in the establishment of new territorial units of self-government. Often, these units will have been established in order to acknowledge the desire of a territorially compact minority for self-government in areas where they constitute a local majority. This, in turn, means that new minorities will be generated within these areas. Personal autonomy may then be offered to ensure that this group is not submerged within the dominant cultural practices of the new unit of self-government. For instance, the 1999 Rambouillet draft settlement for Kosovo would have offered ethnic Serb residents in Kosovo the opportunity to opt out of the system of local administration of family law and to apply Serbia’s family law instead.



2.  Cultural and functional (non-territorial) autonomy

Cultural autonomy goes beyond a recognition that members of minorities within a society should not be required to conform to all practices that characterize the identity and culture of the majority. Cultural autonomy positively recognizes the distinct identity of minorities and seeks to foster the preservation and further development of that collective identity. Towards this end, minorities are invited to establish minority representative bodies. These may be empowered by the state to disburse public funds and to exercise certain public functions in relation to all members of the respective minority within the state concerned. These functions tend to relate to education, language and culture. Where these functions go beyond what can be understood as cultural self-administration by a minority, one may speak of functional autonomy. Cultural and functional autonomy normally apply in relation to all members of minorities, irrespective of their place of residence throughout the entire state territory. Where cultural or functional autonomy is applied only in specified territorial areas, the concept approaches that of territorial autonomy.



3.
Territorial autonomy

Territorial autonomy, in its most general sense, describes self-governance of a demographically distinct territorial unit within the state. There is some divergence in the attempts to define territorial autonomy. The following elements would need to be present:

i. Demographic distinctiveness. The system of self-administration must be established to reflect the demographic (ethnic/cultural/linguistic/religious) characteristic of the dominant group within the territory in question. This is what distinguishes autonomy from other forms of local or regional self-governance.

ii. Legal entrenchment. The autonomy must be established in the legal system of the state concerned. It is subject to debate whether it is sufficient to establish autonomy in ordinary legislation or whether it must be constitutionally entrenched. Indeed, according to some, autonomy only exists where the autonomous status cannot be changed without the consent of the autonomous unit itself (formal constitutional entrenchment). In some instances, autonomy may also be entrenched in international agreements or internal peace settlements that may have been generated with international involvement.

iii. Legal supremacy. It is clear that the autonomous entity, however advanced its powers, exists within the overall legal order of the state concerned. The granting of autonomy does not generate a right of external self-determination (secession) unless special provision is made towards that aim in the autonomy settlement.

iv. Statute-making powers. Autonomy typically advances upon ordinary local or regional self-government inasmuch as the autonomous unit will often be granted the power of establishing its own basic law, or statute. However, this statute must remain within the area of competence assigned to the autonomous unity by legislation or a constitutional settlement. 

v. Significant competences. Autonomy will generally assign signficant legislative and executive competences to the autonomous entity. Generally, such competence will be specifically defined in the autonomy law or settlement. Usually, the overall state will enjoy residual authority, although there are exceptions.

vi. Limited external relations powers. Autonomous entities will either not enjoy foreign affairs powers, or have only limited authority to engage in international contacts that correspond to the substantive competence that has been granted to them. In some instances, there may be opportunities for the development of special links in relation to cross border co-operation.

vii. Institutions. Autonomy will generally provide for legislative, adjudicative and executive institutions. Hence, there will be a regional/local assembly, a regional/local government, regional/local courts, and executive agencies under regional/local control, including the police.

viii. Integrative mechanisms. The powers of self-governance will typically be balanced with tools that ensure the continued and effective integration of the autonomous unit with the overall state. This includes the availability of  dispute settlement mechanisms at the level of the Constitutional Court, arrangements for the transfer of resources between the centre and the autonomous unit, and the guaranteed representation of the autonomous unit in the structures of national government.

The breadth and scope of territorial autonomy arrangements is highly diverse, depending on the constitutional and political background to the case. At the maximum end of self-governance, one may exclude state unions from the concept of autonomy. Such unions will generally confirm the separate international legal personality of the constituent entities. There may even be a right of possible separation.
 

Federal states can be considered as examples of autonomy settlements, if self-government was adopted as a means of accommodating demographic diversity (Belgium, in some respects Canada).
 Increasingly, so-called asymmetrical federal designs are being adopted as a way to terminate secessionist disputes. These are solutions where one or two entities are given a federal-type status, without transforming the entire state into a federation. Such a solution has been adopted, for instance, in relation to Southern Sudan, and it is at present being explored in relation to Moldova/Transdniestria, Georgia and South Ossetia and Abkhazia, and potentially Sri Lanka.
 These designs present difficult challenges, given that the central institutions act both as the quasi-federal government for the overall state, while also serving as the direct source of administration in relation to the areas that do not enjoy the asymmetrical federal status.

A more typical case concerns autonomy solutions in a more classical sense. These may either obtain due to an agreed process of constitutional devolution (UK, Spain), as a result of a mainly internal peace process (Mali, Philippines, the attempted settlement for France/Corsica), of internationalized internal peace processes (Papua New Guinea/Bougainville) or on the basis of an international settlement (Åland Islands, South Tyrol).
 There now exists a very substantive body of experience with such designs from which a General Comment may draw. Moreover, while this is a separate issue, some aspects of the extensive debate about autonomy in relation to indigenous rights also provide useful guidance in this respect.

At the lower end of the spectrum, one may consider cases of local autonomy. These would be instances where provision for local government that applies throughout the state is improved in cases of certain municipalities, given their demographic composition. An example is the case of ‘enhanced’ local self-government that was provided in the Ohrid settlement for Macedonia. While it was not felt politically prudent to designate the areas concerned as autonomous units, significant special provision was made in relation to them in view of their ethnic composition.

Of course, all modes of autonomy imply a loss of exclusive competence by central state authorities. Where territorial autonomy is concerned, a loss of exclusive, or indeed principal, authority over certain regions of state territory is involved. In state societies that have not yet established confidence in the future exercise of autonomous powers by minorities, autonomy remains correspondingly controversial. This is due, in strong measure, to the somewhat mistaken link that is at times drawn between self-governance through autonomy and the right to self-determination.


B.
Self-determination as a right to secession

Self-determination is classically defined as the right of a people to ‘freely determine their political status and freely pursue their economic, social and cultural development.’
 In its narrow and traditional sense, the right of a people to freely determine the political status of a territory includes the right, unilaterally and even in the face of opposition from the central government, to obtain independence, to integrate or to associate with another state.
 This external manifestation of the right to self-determination is aggressive. It aims to ensure the success of an internationally privileged campaign for self-determination—the central authorities are required not to repress it and instead to facilitate the administration of the act of self-determination. If this campaign is resisted by the central authorities, the self-determination entity is legally entitled to mount a struggle towards this end and to receive international support in its struggle.



1.  Colonial self-determination

The aggressive nature of this right is justified, given the international wrong against which it is directed. Exceptionally, the competing value of the maintenance of the territorial unity of existing states is displaced by the need to overcome the unspeakable evil of the practice of colonialism. By analogy, struggles against alien occupation and racist regimes are legally privileged in a similar way.

This traditional right of self-determination has successfully supported the achievement of decolonization in virtually all parts of the world. It is unquestionably part of the very core of the highest-level international legal rules (jus cogens). However, given the very potent nature of the right, and its capacity to break through the doctrine of territorial unity, the prospect of its application outside of the traditional (principally colonial) context, is disputed. An association of the concept of autonomy with the right to self-determination in its traditional sense is therefore generally resisted. Indeed, even the possibility of this association may help to explain why some still regard at least territorial autonomy with some circumspection. It is feared that the granting of autonomy may be a step on the road towards bestowing upon a territorially defined entity an entitlement akin to that of colonial self-determination.

This concern is, however, based on a misunderstanding. It assumes that self-determination has only one layer of meaning—the right to freely determine political status. Extending the application of the right and linking it to autonomy is therefore seen as strengthening possible claims to secession. In truth, the traditional right of self-determination in the sense of the possibility of legally privileged unilateral secession has retained its restricted meaning, addressing itself exclusively to colonial and analogous cases. Recent developments, including the gradual recognition of the right to constitutional (rather then international) self-determination, have not fundamentally changed this situation.



2.  Constitutional self-determination

Constitutional self-determination is a discovery of the 1990s. As opposed to the traditional right of self-determination, which is part of the core of the international legal order, constitutional self-determination is not directly based in international law. That is to say, the right is not derived from the international legal order. Instead, governments have become increasingly willing to recognize an entitlement to statehood that is based on the individual constitutional order of the state concerned.

It is possible to distinguish three different types of constitutional self-determination.

i. Express constitutional self-determination. These are cases where the formal constitution of a state expressly assigns a right to self-determination and secession to one or more constituent entity. In analogy to the concept of association, the express constitutional grant of the right to self-determination is seen to provide the seeds for separate legal personality for the entity or entities in question. Where the central government unreasonably frustrates the implementation of this right in the face of a popular referendum in the territory concerned, the organized international community is likely to support the independence of the seceding entity. Cases of constitutional self-determination include the new constitution of Ethiopia, which provides for an extensive and express right to self-determination for constituent units. Similarly, the Union of Serbia and Montenegro confirm that both entities enjoy a right to self-determination. Previously, the USSR constitution, and perhaps also the 1974 constitution of the Socialist Federal Republic of Yugoslavia, provided for self-determination.

ii. Constitutional self-determination obtained through a peace settlement. In some instances, internal peace settlements may result in an express grant of self-determination status to one or more entities. For instance, Eritrea gained independence according to an agreement with the central government of Ethiopia, after a change in government had occurred. The recently concluded Sudan peace accords provide for the possibility of secession for the South, after the expiry of a period of six years. Similarly, Bougainville may hold a referendum on independence after an even longer interim period, and once certain conditions have been fulfilled.

iii. Implied constitutional self-determination. The constitutional tradition of some states may establish a less formal entitlement to constitutional self-determination. For instance, the United Kingdom has made it clear that it would respect the result of a referendum on independence in Scotland. The Canadian Supreme Court has found that, while there may not exist a legal right to secession, the central government would nevertheless be obliged to negotiate in good faith about a separation if a referendum held in Quebec were to support independence.

In all of these cases, the organized international community merely takes note of the fact that the central government has, expressly in the constitution or a constitutional settlement, or impliedly through its own consistent policy, granted a self-determination status to certain entities. International law is not constitutive of such claims but merely responds to them according to the consent previously given by the central government of the state concerned.

This recent practice has, however, given rise to some unnecessary confusions. Some elements of the Badinter opinions concerning the former Socialist Federal Republic of Yugoslavia, for instance, have been seen to endorse a view that any federal type state that fails to offer genuine representation to its constituent units in the governance of the state is subject to valid claims to constitutional self-determination. Naturally, this view has inhibited the willingness of some governments to address potential secessionist claims through a federal or autonomy-based constitutional settlement. However, this expansive view of self-determination in the sense of secession has not been borne out in practice as yet.



3.  Self-determination for unrepresented entities or populations?

Nevertheless, some scholars argue in favour of a new, third level of entitlement to self-determination in the sense of possible secession. According to this view, an original entitlement to self-determination based on colonialism or analogous practice would not need to exist. There would also be no need for an express or implied constitutional right to self-determination. Rather, the claim to self-determination would be generated in response to the attitude and actions of the central government. It is possible to distinguish three main strands of argument in this respect.

i. Self-determination claims in response to an attack upon an ethnically-defined segment of the population. Where a government actively exterminates a population, or denies to it that which is necessary for its survival, or forcibly displaces it, that population is said to gain a right to secession.
 However, this claim is not well founded. It is necessary to distinguish between the government of a state and the legal personality of the state. The government in question may well lose the legitimacy to govern and it may expose itself to criminal liability and, in extreme cases, even to forcible humanitarian action. However, this does not result in a valid challenge to the territorial unity of the state in question. This has been demonstrated, for instance, in relation to the Kurdish population in Northern Iraq. Unquestionably, that population was subjected to abuses and even attack by the Iraqi government under Saddam Hussein. Nevertheless, the remedy to this situation was a limited humanitarian action launched in 1991. In fact, even after the Hussein regime was toppled under controversial circumstances, there has been no suggestion that Northern Iraq should now be entitled to independence, based on past abuses.

ii. Self-determination in response to a failure to represent. Another school of thought argues that an entitlement to self-determination in the sense of possible secession may be generated by a persistent failure of a central government to arrange for adequate representation of a constitutionally relevant unit of the state.
 However, once again, the remedy for a situation of this kind would need to be an internal campaign for a change in the constitutional practice of the state. There is no authority in state practice suggesting that external self-determination in the sense of secession would be triggered by such conduct. Again, the case of Northern Iraq, an area not genuinely represented in the government of Iraq for some decades, comes to mind. 

iii. Cases where a valid claim to autonomy is denied. One scholar has suggested that a right to external self-determination arises where a government refuses to give effect to demands for an internal autonomy settlement.
 Once again, there exists no authority in support of this proposition. Even cases where constitutionally or legally-entrenched autonomy was revoked against the wishes of the relevant population have not triggered a right to self-determination in the sense of secession.

While the three theories presented above lack any backing in international practice, it has to be admitted that they can still draw upon at least one highly authoritative document. This is the text of the fundamental Friendly Relations Declaration of the UN General Assembly. When addressing self-determination, the Declaration adds:

Nothing in the foregoing paragraphs shall be construed as authorizing or encouraging any action which would dismember or impair, totally or in part, the territorial integrity or political unity of sovereign and independent States conducting themselves in compliance with the principle of equal rights and self-determination of peoples as described above and thus possessed of a government representing the whole people belonging to the territory without distinction as to race, creed or colour.

This wording has been interpreted as exempting those states that are not possessed of a ‘government representing the whole people belonging to the territory’ from the protection of the doctrine of territorial unity. However, this interpretation is somewhat disingenuous. When the Friendly Relations Declaration was adopted, it was perfectly clear that it addressed self-determination as a right of ‘colonial peoples’, including those who were deprived of their rights through the policy of apartheid. This is made clear by the wording ‘the principle of equal rights and self-determination of peoples as described above’ (emphasis added) and the negotiating history of the Declaration. The wording ‘and thus possessed of a government representing the whole people’ (emphasis added) confirms the view of the General Assembly that representation is breached in only colonial and strictly similar cases.

It is true that the Vienna Declaration and Programme of Action adopted by the World Conference on Human Rights of 25 June 1993 suggests a subtly different form of words. There, the relevant paragraph concludes with ‘and thus possessed of a Government representing the whole people belonging to the territory without distinction of any kind’. It has been argued that this provision opens up the scope of application of the provision beyond colonialism and associated practices, as it refers to ‘distinction of any kind,’ instead of referring to distinction as to race, creed or colour. Again, this finding is overstated. Clearly, there was no intention on the part of the drafters of the Vienna declaration to expose any state that may be accused of some form of discriminatory practices to a legally privileged campaign of unilateral secession. Instead, this slight change in wording was adopted to bring the language of this provision in line with more modern practice.  The overall focus on colonial self-determination of the provision was retained.

This finding is also confirmed in the United Nations Millennium Declaration. In the Declaration, the General Assembly simply refers to the ‘right to self-determination of peoples which remain under colonial domination and foreign occupation’, clarifying the restrictive scope of application of the right once more.
 Of course, this does not mean that a claim for self-determination and possible independence may not be morally or politically legitimate in other circumstances, or may never succeed. However, what is at issue here is the actual legal order as constructed by states, and this legal order only legally privileges this very narrowly-defined category of cases. Other struggles for independence remain legally unprivileged, resulting at times in reasonably de-facto entities nevertheless (Somaliland).

On the basis of this review, it is therefore safe to conclude that the right of self-determination in the sense of a positive legal entitlement to unilateral, opposed secession has remained restricted to very narrow circumstances related to colonialism. Accordingly, it would be useful to remove any doubt on the part of governments by clarifying that there exists no link between autonomy and self-determination in the sense of an entitlement to secession.

C.  The foundational nature of the right to self-determination and its link to autonomy

Self-determination is nevertheless not irrelevant to the present debate. In addition to its traditional sense focused on colonial situations, the concept now has multiple layers of meaning. This has been clearly borne out by Article 1 common to the two 1966 Human Rights Covenants and the respective General Comments. However, it is important to note that the legal consequences that flow when applying self-determination to other issue areas are different. Legally privileged and unilateral, opposed secession remain a remedy only in the case of colonial and analogous circumstances. In other instances, other legal consequences obtain. It is therefore possible to distinguish the following types of circumstances where self-determination is invoked:

i. Colonial and analogous cases: a colonial people, defined through a uti possidetis boundary, has the right freely to determine the status of the territory.

ii. Constitutional self-determination: these are cases where the organized international community takes note and acts according to the consent formally or informally given by the central government in advance to a possible secession. 

iii. Populations exposed to territorial change: where territory changes from one sovereign to another, a population is entitled to endorse or oppose such a decision through a plebiscite.

iv. Indigenous peoples: indigenous peoples enjoy an enhanced set of collective rights, including a right to wide-ranging autonomy, land rights, cultural freedoms, etc. Self-determination, in this context, has a very distinct meaning.
 

v. Members of minorities: minority groups are legally protected in their existence. Members of minorities also enjoy particular protection from discrimination and benefit from provisions that aim to support the expression and preservation of their identity. Moreover, members of minorities are entitled to full and equal participation in social, economic, cultural and, especially, public life. Whether this right may include an entitlement to autonomous government will be considered below.

vi. Groups: self-selected groups based on shared interests or other commonalities enjoy certain human rights, including freedom of assembly, expression, etc.

vii. Individuals: in addition to human rights generally, individuals enjoy the right to self-determination in the shape of an entitlement to full and equal participation in the political life and organization of the state.

Given these different layers of meaning of the principle of self-determination, the question arises whether there may also exist a specific legal entitlement to autonomy on the basis of the principle. After all, even the classical emanation of the right to self-determination also refers to an internal dimension. Internal self-determination assigns to a people, whether colonial or not, the right freely to choose their political, economic and social system. If such a choice can be made at the state level, should there not also be an opportunity for defined sub-state groups to seek a political structure that offers them an enhanced ability to govern their own affairs? While such a logic might be resisted in relation to groups generally speaking, the situation may differ with respect to minorities. After all, minorities do enjoy the protection of a distinct legal regime that is mindful of the minority-problematique, in particular its structural vulnerability. Accordingly, the requirement drawn from minority rights to ensure full and effective political participation of minorities in public life might be taken as a more concrete emanation of the principle of internal self-determination as it applies specifically to minorities. This might translate into a request for autonomy where minorities inhabit territorially-compact areas. However, it is not certain whether the link between internal self-determination and autonomy is really so clear cut.


D.   A legal entitlement to autonomy?

A few scholars have argued that autonomy is a legal entitlement for territorially compact minorities, at least if they are autochthonous minorities. In addition to considerations based on the general nature of the doctrine of international self-determination, this view is based on constitutional practice, international instruments and recent peace settlements.

There certainly is very considerable constitutional practice in states in all regions of the world exhibiting personal, cultural and functional, and territorial autonomy.
 However, it would be difficult to extrapolate from this practice in municipal law acknowledgement by states of an obligation at the level of international obligation. No such international legislative intent could be demonstrated. Moreover, this practice, while wide-spread, is by no means uniform.

International instruments, on the other hand, are generally aimed at establishing binding legal obligations. However, there is no binding international text requiring the provision of autonomy in express terms. At the universal level, Article 27 of the ICCPR does not refer to autonomy. The best that can be said is that ‘While autonomy is not expressly required by article 27, it is a means of protecting and promoting the cultural, religious and linguistic rights with which article 27 deals explicitly’.
 The UN Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Lingusitic Minorities does, however, refer to the rights of persons belonging to minorities to participate effectively in cultural, religious, social, economic and public life. In particular:

Persons belonging to minorities have the right to participate effectively in decisions on the national and, where appropriate, regional level concerning the minority to which they belong or the regions in which they live, in a manner not incompatible with national legislation.

The authoritative commentary on the Declaration authored by the past Chairman of the Working Group clearly identifies autonomy as one of the means of achieving effective participation in relation to regions where minorities live.
 This impression is also strengthened when considering regional instruments, in particular those emanating from the OSCE and the Council of Europe. The CSCE Document of the Copenhagen Meeting of the Conference on the Human Dimension provides:

The participating States note the efforts undertaken to protect and create conditions for the promotion of the ethnic, cultural, linguistic and religious identity of certain national minorities by establishing, as one of the possible means to achieve these aims, appropriate local or autonomous administrations corresponding to the specific historical and territorial circumstances of such minorities and in accordance with the policies of the State concerned.

The OSCE High Commissioner for National Minorities has expanded on this issue in quite some detail in the Lund recommendations.
 Yet, in the context of the legally-binding European Framework Convention for the Protection of National Minorities (FCNM), the situation is somewhat different. The final version of Article 15 FCNM, as adopted, does not fully reflect the emphasis on local self-governance found in other documents. In contrast to the corresponding provision in the UN Declaration, the rather cautious reference to decisions specially affecting ‘regions where they live’ was struck from the final version of Article 15 of the FCNM.
 Nevertheless, when addressing Article 15, the official FCNM Explanatory Report encourages governments to consider, for instance, decentralized or local forms of government as a means of achieving effective participation.
 This is fully in accordance with Article 4(3) of the European Charter of Local Self Government, which emphasizes that ‘public responsibilities shall generally be exercised, in preference, by those authorities which are closest to the citizens’. 

However, even in relation to the regional instruments adopted within the OSCE or Council of Europe area, one cannot help but note a great sense of caution on the part of governments. Autonomy is generally only referred to expressly in non-binding, soft law instruments. Even there, great care is taken to indicate that autonomy is only one possible way of achieving compliance with minority rights.

Finally, there are a significant number of international documents that have relied on autonomy as a means to encourage the settlement of internal ethnic conflicts. The activities of the Carrington Conference on Yugoslavia, the attitude of the EC in relation to the question of the recognition of the former Yugoslav republics and the pronouncements of the Badinter Commission are often invoked as an indication of the increasing international insistence on the provision of autonomy for minority populations at risk. Indeed, this development can be observed in settlements in addressing conflicts all over the world.

Based on this practice, one may conclude that autonomy is being increasingly deployed as a means of satisfying the international requirement of ensuring full and effective participation in governance on the part of minorities, in particular in relation to areas where they live. In certain circumstances, for instance where minorities have been demonstrated to be subjected to particular risk during ethnic conflict there may be significant international pressure for the adoption of an autonomy solution. Overall, there may therefore be emerging a presumption in favour of autonomy in certain circumstances. This view is also supported by a modern reading of the right to self-determination, which strengthens the case for subsidiarity and self-governance where it is wished by minority communities. However, it would be premature to speak of a general right to autonomy for territorially-compact minorities, and national governments retain a significant margin of appreciation in this respect.

III.
Towards a General Comment

On the basis of these considerations, it is now possible to propose to the Working Group a number of thoughts in relation to a General Comment.

A.  Self-determination and autonomy

The General Comment should clarify that self-determination has multiple layers of meaning. The classical right to self-determination that includes a positive right to opposed unilateral secession remains restricted to a very specific context. Beyond that context, however, self-determination is a foundational principle that informs all aspects of governance. In relation to ethnically-diverse states, self-determination implies a commitment by the state to preserve and enhance this diversity and draw strength from it. A particularly important way of achieving this and of promoting the full and effective participation of minorities in public life is the establishment of autonomy. Autonomy can be arranged in the form of cultural or functional autonomy, or, where minority communities live in territorially compact areas, through territorial autonomy.


B.  A legal entitlement to autonomy?

It would be premature to claim that there exists an express legal entitlement to autonomy for minorities outside of the context of the rights of indigenous peoples. Nevertheless, there are strong indications that autonomy is increasingly used to accommodate minorities in all regions of the world. In some instances, autonomy may be the only effective way of implementing the requirement of universal minority rights, including those enunciated in the UN Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities.
 In such circumstances, there would be a strong presumption in favour of the establishment of autonomy structures. However, the government, representing all segments of the population and acting in consultation with the relevant minority communities, enjoys a wide margin of appreciation in this respect.

C.  Should autonomy be conditioned on a commitment to territorial integrity and loyalty?


Some governments will remain hesitant, especially where territorial autonomy is concerned. They may fear irredentist claims from neighbouring states, or a secessionist agenda on the part of minority communities. Accordingly, a General Comment may restate that neighbouring states should not unlawfully interfere or exercise pressure with a view to obtaining autonomy for a kin-minority abroad. Instead, it is good practice to build confidence among neighbouring states through bilateral agreements renouncing any territorial claims and establishing a cooperative relationship concerning national minorities. In such a climate of trust, it will be easier to establish new autonomies. Similarly, minorities seeking autonomy will improve their case if they clarify that they have no intention to disrupt the unity of the state. It is also clear that violence or terrorism will destroy the political credibility of any campaign for autonomy.

D.   The special role of autonomy as a tool of conflict settlement

A General Comment may also wish to draw attention to the fact that autonomy can provide a useful element in the settlement of internal ethnic conflicts. There now exist a significant number of such settlements, and the General Comment might reflect some of the key lessons derived from this experience. Indeed, there may also be a need to warn against the simplistic deployment of autonomy as a panacea for all problems. Even where autonomy is being deployed successfully, it needs to be accompanied by a number of other measures. This includes the need to balance autonomy with human and minority rights that must also apply in the autonomous territory, the need to ensure that the autonomous area retains a strong interest in the success of the overall state and is adequately represented in it, the need for dispute settlement mechanisms and for adequate resourcing of autonomous areas.

E.  Emphasizing also the non-territorial aspect of autonomy, and the link to human and minority rights

There is an almost natural tendency to focus on territorial autonomy solutions. However, the General Comment should also reflect the important experience that is now being generated in relation to cultural and functional autonomies.

F.   Elements of good practice in the establishment of autonomy arrangements

The General Comment may also offer some guidance in relation to good practice in the construction of autonomy regimes. This may include:

i. The need to involve minority communities in the design of the autonomy regime;

ii. The need for legal entrenchment of autonomy regimes;

iii. Steps that can be taken to enhance the integrative effect of autonomy;

iv. Guidance on the assignment of competences and the institutional establishment for autonomy areas;

v. Provisions needed to ensure that good governance will be exercised within the autonomy area, including democratic practices and the protection of human and minority rights; and

vi. Considerations relating to economic viability, resource transfer and wealth-sharing.


J.
Cross Border Relations

The General Comment may usefully draw on recent experiences in the cooperative management of cross-border relations. While autonomous areas will not normally enjoy foreign affairs powers, the central government may in certain instances wish to facilitate the building of economic, social and cultural ties across borders.


K. International mechanisms in support of autonomy arrangements?

At a past session of the Working Group, it was proposed that a mechanism for the application of autonomy as a means of conflict settlement should be established perhaps also as a point of contact for minority communities seeking autonomy, or already experiencing autonomy. However, given the recent decision of the UN Commission on Human Rights to appoint an Independent Expert covering the issue area of minorities, and the facility of the Working Group itself, such a mechanism may no longer be necessary. Instead, the working documents that may be generated in connection with a General Comment on this subject might be consolidated into a guide to good practice on autonomy designs. Existing autonomous regions might also wish to consider whether they want to form an international association dedicated to the analysis of their respective experiences and to the accessibility of this experience to governments and areas where autonomy is under consideration.

IV.
Conclusion

It would be useful to generate a General Comment on the issue of autonomy. It may also be appropriate to draw attention to the link between self-determination and autonomy. However, it must be made very clear that this link does not relate to the narrow, traditional view of self-determination as an entitlement to unilaterally change the political status of a territory. Instead, this link consists of the potential to utilize autonomy as a possible means of organizing good governance within existing states.

A General Comment on this subject should reflect the fact that autonomy is increasingly being deployed in all regions of the world as a useful tool of state construction. This establishes a presumption in favour of autonomy settlements in certain circumstances, although not yet a firm legal obligation towards that end. This presumption is strengthened when considered in light of the additional layer of meaning added by the doctrine of self-determination in its internal sense.

The General Comment can draw upon a wide range of diverse experiences in the design of autonomy settlements. The drafters will need to consider whether it will be necessary or useful to offer more detailed guidance as to the construction of autonomy settlements. Instead, it may be more in keeping with the form of a General Comment to focus on certain key points that need to be addressed in any effective autonomy regime. A more detailed commentary, or a guide to good practice that draws on diverse experiences from around the world, might expand upon these principles. 

The General Comment should not be shy in reflecting conditions for autonomy. These include the absence of irredentist claims by neighbouring states with an interest in a kin-minority seeking autonomy and the renunciation of secessionism by groups seeking autonomy.
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