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Background note on the Development of a Toolkit on

Integration with Diversity in Security, Policing and Criminal Justice

1.   The relationship between minorities and national police and security forces has been the focus of interventions and statements at meetings of the Working Group on Minorities and the Sub-Commission on the Promotion and Protection of Human Rights. There have been repeated complaints by minority representatives of oppressive treatment by police and security forces and of discrimination in the criminal justice system.  The prevalence and underlying causes of these difficulties have been highlighted in the recent progress report by Ms. Leila Zerrougui, the Special Rapporteur on Discrimination in the Criminal Justice System of the Sub-Commission on the Promotion and Protection of Human Rights (E.CN.4/Sub.2/2005/7).

2.   One possible response to these difficulties that has been discussed at recent sessions of the Working Group has been to work towards greater integration of members of minorities in the agencies of police, security and criminal justice at a national or regional level. It has been argued that this is one of the areas in which policies of integration rather than autonomy are most appropriate (see International and National Action for the Protection of Minorities (E/CN.4/Sub.2/AC.5/2004/WP.3)). This is in accord with the general principle enunciated in the Preamble to the United Nations Code of Conduct for Law Enforcement Officials which states that ‘like all agencies of the criminal justice system every law enforcement agency should be representative of, and responsive and accountable to the community as a whole’.

3.   In the light of these discussions the Office of the High Commissioner requested the preparation of a draft toolkit on Integration with Diversity in Security, Policing and Criminal Justice. The objective of this initiative is to provide some practical guidance and examples of good and less good practice to assist human rights field officers, non-governmental organisations and representatives of minorities in their dealings with national governments.  

4.   The purpose of this working paper is to present to the Working Group on Minorities an initial draft, set out in the accompanying appendix, of the proposed toolkit for discussion and amendment. Some further work is clearly needed on the form and content and the regional spread of the illustrative examples. It is hoped that members of the Working Group and those participating at its 12th session will be able to make constructive criticisms of the draft and also to suggest some further examples of good practice, and of potential difficulties to be avoided, for inclusion in the eventual publication.  It is also suggested that the Independent Expert on Minorities and the OHCHR might consider hosting a workshop on the draft toolkit at which a final more comprehensive and regionally inclusive text and illustrative examples might be agreed.

APPENDIX

DRAFT TOOLKIT ON INTEGRATION WITH DIVERSITY IN
SECURITY, POLICING AND CRIMINAL JUSTICE
I. INTRODUCTION – POLICING AND JUSTICE FOR ALL


1. 
The preamble to the United Nations Code of Conduct for Law Enforcement Officials sets out some fundamental principles and prerequisites for law enforcement.  The first and most general is:

‘… like all agencies of the criminal justice system every law enforcement agency should be representative of and responsive and accountable to the community as a whole’ 

2.
This is particularly significant for members of minority communities of every kind.  Many minorities experience discrimination and oppression in their relations with policing and criminal justice systems.  This regularly occurs in every aspect of those systems and may be directly associated with the tendency for policing, security and criminal justice agencies to be overwhelmingly composed of members of dominant communities.

3.
There are some obvious advantages for national policing and law enforcement in avoiding or overcoming these difficulties. By ensuring that policing, security and criminal justice agencies are representative of and responsive to the community as a whole this can prevent the alienation of communities in multi-ethnic States and assist in the early identification of issues with a view to avoiding violence, confrontation or disorder. Effective co-operation with minority communities can also assist in promoting stability and the peaceful resolution of differences within the community and can help build a consensus on national goals. 

4.
Human rights standards can assist in promoting and achieving integration with diversity in all aspects of policing and criminal justice including through action to: eliminate discrimination, to combat exclusion including through the application of measures to achieve balanced representation in the policing, security and criminal justice agencies, to ensure the participation of members of minorities in decisions on all aspects of law enforcement, to set up effective structures for supervision and accountability. 

5.
This toolkit is designed to assist all those involved in developing their understanding of these processes and to suggest some practical strategies for dealing with them. In recent years the United Nations and other international bodies have focused their attention on action to improve security and policing and to develop respect for the rule of law in post-conflict societies. The Office of the High Commissioner has published a series of booklets on Rule of Law Tools for Post-Conflict States setting out a range of possible measures and structures with practical guidance on their implementation. These tools are intended to outline the basic principles involved in Mapping the Justice Sector, Prosecution Initiatives, Truth Commissions, Vetting and Monitoring Legal Systems. The High Commissioner for National Minorities of the Organisation for Security and Co-operation in Europe has produced a further set of Recommendations for Policing in Multi-Ethnic Societies.

6.
Many of the same measures and structures and much of the practical guidance can be applied in both conflict prevention and post-conflict peace-building. The discussion of the inter-relationship of all aspects of the justice sector in Mapping the Justice Sector is particularly relevant. It emphasizes both the need for high level political support to achieve and sustain reforms in policing and justice and also the need for effective and widespread consultation in the preparation and implementation of a realistic plan of action. But there are some significant differences between states that have experienced lengthy conflict and those which have not.  Materials and publications that are focused on the aftermath of serious conflict may not be so readily accepted as relevant by the authorities and their advisers in other states.  

7.
This toolkit will seek to illustrate the general principles and possible measures with practical examples from jurisdictions where they have been introduced with greater or lesser success.  These are set out in illustrative boxes alongside the main text.  Further details on the precise form of the measures and the background against which they have been introduced may be included in further documentation and/or an associated website. 

II.
OBJECTIVES AND STANDARDS
8.
Human rights norms and standards provide a clear basis for policies to take into account the rights of persons belonging to minorities with a view to eliminating any kind of discrimination against members of minority communities and promoting and achieving integration with diversity in all aspects of policing and criminal justice.

  a. 
The elimination of all forms of discrimination
All the major international and regional human rights instruments prohibit any form of unjustified discrimination by all agents of the state, in particular any discrimination on the ground of membership of a minority.  This clearly includes police officers, army personnel and others employed in criminal justice agencies in their dealings with minority communities.  It will generally cover any form of racial or ethnic profiling that may lead to a disproportionate level of arrests or other law enforcement actions against a particular community.

Box 2.a 

International Covenant on Civil and Political Rights

Every citizen shall have the right and the opportunity without any of the distinctions

mentioned in article 2 [such as race, colour, sex, language, religious, political or other

opinion, national or social origin, property, birth or other status], and without

unreasonable restrictions … to have access, on general terms of equality, to public

service in his country. (article 25, part c)   

All persons are equal before the law and are entitled without any discrimination to 
the equal protection of the law. In this respect the law shall prohibit any discrimination
and guarantee to all persons equal and effective protection against discrimination on any

ground such as race, colour, sex, language, religion, political or other opinion, national
or social origin, property, birth or other status. (article 26)

   b. 
The need for and legitimacy of positive action to achieve balanced representation
The general prohibition of discrimination should in principle assist in preventing the exclusion of members of minorities from employment in the police or other criminal justice agencies. But it is often ineffective in achieving major changes in their actual composition.  Established patterns of recruitment from particular families and communities are likely to continue unless some action is taken to widen the pool of recruits. And there is a corresponding reluctance among members of minorities to seek to join agencies which they perceive as the preserve of dominant communities.  The combination of these forces typically results in huge imbalances in participation.  Positive action to deal with these patterns will almost always be required and is clearly authorized under all the major international human rights instruments.  But it must not be continued once the problem or under-representation which it is designed to remedy has been resolved.


Box 2b.(i)

Convention on the Elimination of All Forms of Racial Discrimination


States Parties shall, when the circumstances so warrant, take, in the social, economic, cultural and other fields, special and concrete measures to ensure the adequate development and protection of certain racial groups or persons belonging to them, for the purpose of guaranteeing them the full and equal enjoyment of human rights and fundamental freedoms. These measures shall in no case entail as a consequence the maintenance of unequal or separate rights for different racial groups after the objectives for which they were taken have been achieved. (article 2, paragraph 2)


Convention on the Elimination of All Forms of Discrimination Against Women 

            Adoption by States parties of temporary special measures aimed at accelerating de facto equality between men and women shall not be considered discrimination as defined in the present Convention, but shall in no way entail as a consequence the maintenance of unequal or separate standards; these measures shall be discontinued when the objectives of equality of opportunity and treatment have been achieved. (article 4, paragraph 1)


Box 2 b (ii)

           United Nations Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities  

States shall take measures where required to ensure that persons belonging to minorities may exercise fully and effectively all their human rights and fundamental freedoms without any discrimination and in full equality before the law. (article 4, paragraph 1)


Measures taken by States to ensure the effective enjoyment of the rights set forth in the present Declaration shall not prima facie be considered contrary to the principle of equality contained in the Universal Declaration of Human Rights. (article 8, paragraph 3)

   c.
The need to be representative of and responsive to the community as a whole

The principle that all law enforcement agencies should be representative of and responsive and accountable to the community as a whole is a key element in effective law enforcement in diverse societies. It may be unrealistic to expect exact proportional representation of men and women in every community in all aspect of policing and criminal justice. In some contexts it may be sufficient for the judiciary and other parts of the criminal justice system to recognize and reflect the identity and concerns of each and every section of the population. The visible presence of members of minorities and of women in prominent positions within the judiciary and in policing on the ground is an important indicator of the acceptance of both integration and diversity in this fundamental aspect of governance. The underlying objective is to ensure that all sections of the community feel they are accepted and form part of the structures and institutions of the state. 


Box 2 c. 

United Nations Code of Conduct for Law Enforcement Officials: Preamble


The General Assembly …


Aware that there are additional important principles and prerequisites for the humane performance of law enforcement functions, namely:


that like all agencies of the criminal justice system every law enforcement agency should be representative of and responsive and accountable to the community as a whole.’ 
   d.
The need for effective participation in decisions on all aspects of law enforcement
One of the most significant elements in the implementation of the principles of recognition and responsiveness is the active involvement of members of minorities in decisions on legislation and law enforcement, especially on those matters of most direct concern to them. This can be achieved by measures to ensure effective representation of women and minorities in parliaments and other law making bodies. But it can also be achieved by a commitment on the part of governments to discuss proposed legislation with representatives of minorities and at a lower level to establish effective local and regional liaison committees through which significant issues on policing and the administration of justice can be openly discussed and the risks of misunderstanding and potential conflict or confrontation reduced.

Box 2 d

            United Nations Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities  

Persons belonging to minorities have the right to participate effectively in decisions on the national and, where appropriate, regional level concerning the minority to which they belong or the regions in which they live, in a manner not incompatible with national legislation. (article 2, paragraph 3)
   e.
The need for effective structures for supervision and accountability

The importance of ensuring that there are effective structures for the investigation of abuses and failures by all law enforcement agencies is increasingly recognized by the bodies responsible for the implementation of all the major human rights instruments. Both the Inter-American Court of Human Rights and the European Court of Human Rights have repeatedly held that an effective and independent investigation of allegations of the breach of the right to life or the right to be protected from torture or inhuman or degrading treatment or punishment is an essential requirement. 



Box 2 e


United Nations Code of Conduct for Law Enforcement Officials: Preamble

The General Assembly …


Aware that there are additional important principles and prerequisites for the humane performance of law enforcement functions, namely:


… the actions of law enforcement officials should be responsive to public scrutiny,

whether exercised by a review board, a ministry, a procuracy, the judiciary, an 

ombudsman, a citizens’ committee or any combination thereof, or any other

reviewing agency. 

f.          Accessible mechanisms for communication with minorities

The effective operation of structures for supervision and accountability will depend on action to ensure that they are accessible to members of minority communities, in their own neighbourhoods and in their own languages. It is not sufficient to provide formal avenues for complaint which are in practice difficult to initiate, whether as a result of highly bureaucratic procedures or unrealistic evidential requirements.


Box 2 f.

            Committee on the Elimination of Racial Discrimination: 


General recommendation XXXI on the prevention of racial discrimination in the administration and functioning of the criminal justice system


10. States parties should take the necessary steps to ensure that the police services have an adequate and accessible presence in the neighbourhoods, regions, collective facilities, camps or centres where the persons belonging to [racial or ethnic groups, in particular non-citizens – including immigrants, refugees, asylum-seekers and stateless persons - Roma-Gypsies, indigenous peoples, displaced populations, persons discriminated against because of their descent, as well as other vulnerable groups which are particularly exposed to exclusions, marginalization and non-integration in society, paying particular attention to women and children … ] reside, so that complaints from such persons can be expeditiously received.

            11. The competent services should be instructed to receive the victims of acts of racism in police stations in a satisfactory manner, so that complaints are recorded immediately, investigations are pursued without delay and in an effective, independent and impartial manner, and files relating to racist or xenophobic incidents are retained and incorporated into databases.

9.
The implementation of these principles will require careful consideration of a wide range of possible forms of positive action until the objective is achieved.  Some of the major possibilities and the circumstances in which they may prove successful are considered in future sections.

III. PROBLEMS IN UNREPRESENTATIVE POLICING AND JUSTICE 
10.
There is a general tendency for the police and security services and other criminal justice agencies in multi-ethnic states to be drawn exclusively or predominantly from the dominant national community.  This can be due to historical factors in the formation of the state.  It can also stem from continuing patterns of exclusion and discrimination or from a general reluctance on the part of members of minority communities to join what they perceive as alien or oppressive institutions.  Whatever the reason, the result is that the membership of the army, the police, the prosecution agencies and the judiciary is often highly unrepresentative of the population at large which contributes to the feeling among members of minority communities that they are being policed, prosecuted and punished by the dominant community.      

11.
Some of the most frequent problems that arise in unrepresentative policing and justice are:

   a.
Everyday oppression by police

In many areas the police and other law enforcement officials are particularly heavy-handed in their dealings with members of minority communities, such as frequent use of ‘stop and search’ powers or a particularly violent response to street disorders. This may be the result of a belief that they are more prone to criminal activity than others - a practice referred to as racial or ethnic profiling.  It typically results in the development of communal antagonism against the police

           Box 3 a.   
           OSCE High Commissioner on National Minorities: Recommendations on Policing in Multi-Ethnic Societies (2006)

            Special attention needs to be given to the practice of ‘racial profiling’. This is the inclusion of data about race or ethnicity in the profile of person whom the police consider are more likely to commit a particular crime. Persons fitting the resulting profile are specifically targeted by law enforcement officials and subjected to measures such as ‘stop and search’, vehicle inspection, identity checks, etc. Racial profiling involves the use of racial or ethnic stereotypes, rather than individual behaviour, as a basis for making decisions about who is likely to be involved in criminal activity. There is extensive evidence that racial profiling is widely practised in an informal basis across the OSCE region by law enforcement agencies, even though officially it is condemned. (p.24)

 b.
Discrimination in the criminal justice system

There is often a related tendency for prosecutors, juries and judges to be more ready to convict members of minority or indigenous communities and to impose heavier sanctions.  As a result they represent a much higher proportion of the prison population in many criminal justice systems.

Box 3 b. (i) 

            Discrimination in the Criminal Justice System: Progress report by Ms Leila Zerrougui, Special Rapporteur (2005)


19. The facts and indicators of how discrimination manifests itself in many countries’ criminal justice systems reveal three major trends in the representation of those in greatest need: non-nationals, indigenous populations, racial, ethnic, religious and linguistic minorities; women, children, persons discriminated against because of their ancestry, sexual orientation, gender identity or disability; and other social groups which for various reasons, sometimes owing to a combination of several grounds for discrimination, are given inferior treatment, stigmatized or marginalized in a given society. These groups, often the poorest of the poor, are under-represented on the staff of the justice system, the police and all law enforcement services, over-represented among victims, and inordinately prevalent among lawbreakers, in the prison system and on death row. (UN. Doc. E/CN.4/Sub.2/2005/7)

Box 3 b (ii)

Aboriginals in New South Wales, Australia 

            It has been reported that in the year 1998-99 more than 8% of the Aboriginal population appeared in criminal courts, which was four times more often than the rest of the population, and that almost 16% of Aboriginal people appearing in court were sent to prison, compared with only 6% of the rest of the population.

  c.
Disproportionate application of anti-terrorism laws
Emergency laws and procedures introduced to deal with outbreaks of disorders or terrorism are often directed in an indiscriminate manner against whole minority communities within which there is active terrorist or insurgency activity. This may lead, as has been widely recognized in places like Northern Ireland, to increased recruitment for terrorist or insurgent groups from those who have direct experience oppressive police action or who wish to avenge the suffering of others in their communities. 
Box 3 c. 

Anti-terrorist operations in south-east Turkey


In response to the outbreak of terrorist activity in pursuit of secessionist objectives in areas populated by the Kurdish minority in south-east Turkey the security authorities imposed martial law and related emergency laws in wide areas. As part of this strategy large numbers of villages which were suspected of harbouring or supporting the insurgents were destroyed and their inhabitants dispersed or relocated to large towns and cities throughout the country. Numerous cases involving breaches of the human rights to life and the protection of family life and homes have been established at the European Court of Human Rights. A database of the 623 cases against Turkey dealt with by the European Court of Human Rights in the period from 1995 to 2004 has identified 30 cases arising from various forms of village destruction or demolitions resulting in 12 decisions on violations and 14 friendly settlements. (Darren Dinsmore, The Turkish Record under the European Convention on Human Rights, Human Rights Centre. Queen’s University Belfast (2005))

12.
All of these practices may lead to high levels of alienation between members of minorities and the police and a general distrust of the judicial system.  That frequently contributes to a reluctance on the part of members of minority communities to seek employment in the police or to co-operate with them and may in turn result in the development or intensification of racist or sectarian attitudes within the police and other judicial agencies. When there are communal tensions there is an increased risk of violent confrontations and ultimately of general support within minority communities for secessionist or insurgent groups. Self-sustaining patterns of this kind can be observed in many countries throughout the world.  

A vicious circle

13.
The essentials of the problem can be summarized in diagrammatic form as a typically self-sustaining vicious circle:

[image: image1]
IV. ADVANTAGES IN RESPRESENTATIVE POLICING AND JUSTICE SYSTEMS  

14.
There are obvious advantages for police and justice agencies - and more generally for national governments – to find ways of avoiding or reversing vicious circles of this kind.  The OSCE Recommendations on Policing in Multi-ethnic States (2006) summarized them as follows:


Good policing in multi-ethnic societies is dependent on the establishment of a relationship of trust and confidence, built on regular communication and practical co-operation, between the police and the minorities. All parties benefit from such a relationship. The minorities benefit from policing which is more sensitive to their concerns and more responsive to their requirements for personal protection and access to justice. The police benefit from greater effectiveness, since good communication and co-operation are keys to effective policing in any community. The state benefits from the integration of minorities and from the greater effectiveness of policing.

15.
The achievement of effective levels of participation by members of minority communities in all aspects of security, policing and criminal justice can play a major role in developing a virtuous circle of this kind.

a.
Increased co-operation from minority communities
The presence of recognizable members of minority communities in law enforcement agencies can assist the flow of information and intelligence on criminal or subversive activity.  This is especially important where there are language or cultural differences which may make informal communication with police or other agencies difficult. 


Box 4 a. 

Post-conflict policing in Croatia


In the Eastern Slavonia region the temporary international administration established a Transitional Police Force which was designed to reflect the pre-conflict population balance of ethnic Croats (40%), ethnic Serbs (40% and other minorities (20%).  This balance was achieved and preserved following the transfer of the territory to the Croatian Government in 1997. It has been reported that the security situation in this region has been relatively stable.  In the remainder of the country the formal provisions of the status on the rights of ethic national minorities for the proportional distribution of employees in the police does not appear to have been effectively implemented and there have been reports of continued ethnically related intimidation and evictions which have not been referred to the police for fear of repercussions.  

b.
Reduction in ethnic profiling, confrontations and resulting communal antagonism

The involvement of members of minority communities in regular patrolling and in arrest or search operations can help to avoid unnecessary confrontations with local people.  It can reduce the impact of ‘ethnic profiling’ - the perceptions among police and state officials from other communities that all minority youths are up to no good and should be treated as suspects.  And it can help to diminish the incidence of derogatory or violent conduct by police units since there will be less likelihood of a cover-up or a conspiracy of silence in the event of complaints or criminal proceedings.

           Box 4 b. 

Action to limit ethnic profiling in Great Britain

Following the outbreak of rioting in parts of London in the 1990s a number of official reports concluded that the indiscriminate use of ‘stop and search’ powers by the police was a major cause of antagonism between the police and young black youths. It was recommended that a formal written record should be made of the circumstances and reasons for the use of these powers. Though there are some concerns that these requirements are unduly time-consuming and may interfere with effective beat policing in some areas, they appear to have contributed to a reduction of ethnic profiling and in association with other community policing initiatives to better general relations between the police and the black community.

c.
Increased effectiveness of criminal proceedings against offenders 

The open involvement of members of minorities in all aspect of the criminal justice system can increase the legitimacy of the proceedings in the eyes of minority communities.  This in its turn can contribute to greater acceptance of the results of criminal prosecutions against members of minorities and to a feeling that the courts are there as much to protect the interests of law-abiding members of minorities as those of the dominant communities.

d.
Greater unity in multi-ethnic and divided societies 

The development of integrated structures in policing and justice systems is one of the most important indicators of a commitment to the full acceptance of members of minorities as national citizens.  The activities of the police and the criminal courts are one of the most direct manifestations of the power of the state in any society.  Acceptance by members of minorities that these powers are being used equitably on behalf of all communities and individuals can play an important part in developing a shared national identity.    


Box 4 d

Recognition of ethnic diversity in Mauritius 



Mauritius is a good example of an ethnically diverse country with a stable political and communal environment. The population is made up of Indo-Mauritians (68%), Creoles (27%) and other smaller groups (5%).  Since independence in 1968 the constitution has guaranteed equality of opportunity for all groups and there is an effective system for the investigation of complaints of discrimination or maladministration by an independent Ombudsman. Though there is no specific positive action programme, the constitutional recognition of equality combined with an independent recruitment process overseen by the Ombudsman has succeeded in achieving broadly balanced representation of all the major communities in the judiciary, the civil service and the police.

V. 
POSITIVE MECHANISMS FOR INCREASING PARTICIPATION AND SOME DANGERS TO BE AVOIDED
16.
There is a wide range of permissible positive action by which the participation of members of minorities in the agencies of policing and justice can be increased. In some cases policies of this kind have been effectively implemented; in others they have been less successful or have created new problems. The boxed examples will illustrate the practical implementation - and some possible dangers to be avoided - of the various options set out above.  Access to full details of legislation and its impact is provided in [an appendix and/or linked website].

   a.
Legislation on discrimination and equality of opportunity

An essential foundation for action to ensure proper representation of minority communities in law enforcement agencies is effective legislation to prevent discrimination and to guarantee equality of opportunity. There is general legislation of this kind in most states. But it is important that it should apply fully and without exemptions in respect of all law enforcement officials and that it should expressly cover all the relevant minorities. There is a tendency in some states to provide formal or implicit exclusions in respect of issues of national security which may be applied to recruitment to the army, other security services and the police. There is also a tendency in some states to provide general protections for religious or racial minorities but not to include some significant ethnic or linguistic minorities. 


Box 5 a.

Protection of scheduled castes but not all religious minorities in India

There are detailed constitutional protections for scheduled castes and tribal peoples and associated reserved quotas in the police force. There are also specific national provisions governing the creation of representative appointment boards and the provision of training for potential minority recruits.  But these provisions do not extend to the most significant national minority of Muslims and there are continuing concerns about the low level of participation by Muslims in the police in many areas and a resulting cultural bias among the police against Muslims.  (Commonwealth Human Rights Initiative: Police Organisation in India) 


b.
Positive action to remove barriers and promote fair participation

Experience in many countries is that legislation to outlaw discrimination and assert equality of opportunity in itself has little impact on patterns of recruitment and promotion in established state agencies. In cases where the composition of the army, the police and other justice agencies has long been the exclusive or predominant preserve of a particular - usually majority - community, members of other communities are typically reluctant to apply, either because they do not expect to be appointed or because they do not want to join an agency in which the dominant culture is alien to them. Positive action to overcome the ‘chill factor’ that psychological or cultural barriers of this kind create will almost always be required. This may involve a wide range of measures: pro-active recruitment in minority areas; the removal of any formal barriers to recruitment, such as specific physical or educational requirement that are difficult for minorities to meet; action to deal with derogatory racial remarks or jokes; and the removal of practices and emblems that are culturally exclusive and contribute to a feeling that members of minorities do not really belong. 


Box 5 b. 

Removal of the Irish language qualifications for the police in Ireland

Until recently the population in the Irish Republic was generally homogeneous and this was reflected in the composition of the police and army. The recent influx of immigrants has raised concerns over the emergence of widespread racism and the development of poor relations between the police and immigrant communities.  As part of a campaign to encourage the recruitment of members of minorities the Government decided to remove the requirement of Irish language skills for police recruits since this in practice this excluded most potential recruits from immigrant communities.  Initial figures indicate that as a result of the campaign 640 of 8,000 new applicants were from ethnic minorities and that 200 were successful in the initial phase of recruitment process. But there are concerns over the continuing requirement to learn Irish after appointment.

   c.
Awareness raising and training for established and new personnel
It is equally important to ensure that all established personnel in each agency are given training on significant cultural, social and political issues that may operate as barriers to minority recruitment and on the kind of conduct or behaviour that is to be avoided. This is likely to involve the production of manuals and codes of conduct on policing and administration in a multi-cultural environment and the introduction of appropriate structures to ensure that they are complied with.   

Box 5 c. 

           OSCE Recommendations on Policing in Multi-Ethnic Societies


9. It is recommended that training in minority issues and inter-ethnic relations is included in both initial and in-service training, and provided for senior as well as junior police officers. Representatives of minorities should be involved in both the planning and delivery of training. 

           Commentary: Training on minority issues and ethnic relations should be an integral part of initial training for police, and should be linked to themes such as human rights, community policing and a service-oriented approach. Although minority and ethnic issues should receive specific attention, they should not be separated off from the rest of training: new recruits should be trained to carry out all policing tasks within a multi-ethnic environment as a matter of routine. Experienced police, however, should receive dedicated training on these subjects as part of their in-service training. … Contributors from minority communities are also an important resource for police training on issues relating to minorities and inter-ethnic relations. Police need to learn at first hand from minorities about relevant cultural and religious practices and about minority perceptions of the police.
d.
Monitoring of actual participation and disaggregation of statistics

A further essential element in an effective action programme is regular monitoring of the communal affiliation or background of the membership of relevant security and justice agencies. An initial assessment of the current composition of each main agency will often be a good starting point for a programme of positive action.  Where practical it is usually desirable to decide on the basis of assessment in advance to cover each of the main categories on which fair representation is to be assessed.  Depending on the circumstances this may be focused on ethnic, religious or linguistic identities.  But it is also desirable to collect and disaggregate the figures to include the distinction between men and women, senior and junior positions and regional or local differences.  In some cases, where the relevant identities are not as immediately obvious as in the case of gender, race and colour, it may assist to maintain confidentiality in respect of individual allocations. But since the underlying objective is to achieve perceived as well as actual balance in representation this should not be a primary consideration.  It should be noted that the objective of fair representation in the agencies of policing, security and justice will depend on the collection and publication of general census figures on a similar disaggregated basis.

   e.
Targets and timetables for progressive achievement

When current levels of participation by relevant minority communities have been established, however imperfectly, in relation to population balances nationally and regionally, it will be possible to prepare practical targets and timetables for achieving appropriate levels of participation in security, policing and justice agencies. It is important that these should be realistic. It is usually both counterproductive and impractical to achieve better balance by imposing rapid and large-scale redundancies on members of dominant communities.  As with large-scale vetting in post-conflict situations, that can cause widespread resentment throughout majority communities and may also disrupt and reduce the effectiveness of policing and justice systems in the transitional period.  A better approach may be to link targets and timetables to patterns of retirement and recruitment and to provide as generous retirement packages as can reasonably be afforded.      



Box 5 e. 

Phased restructuring of the police service in Northern Ireland 


Until recently the police in Northern Ireland were recruited almost exclusively (over 90%) from the dominant Protestant community and were regarded by many in the minority Catholic community as an unacceptable and sectarian force which had been involved in some serious human rights abuses during the prolonged internal conflict. Following the peace agreement in 1998 it was decided not to disband and reconstitute the police but to require equal numbers of Catholic and non-Catholics to be recruited each year. In addition generous redundancy payments were offered to existing officers.  It was estimated that on this basis it would take ten years to achieve balanced representation.  By 2006 the proportion of Catholic officer had been increased to 20%. This reform process has been combined with a series of measures to ensure respect for human rights by all officers, the independent investigation of complaints by a Police Ombudsman, the appointment of a politically representative Policing Board and the oversight of the reform process by an International Oversight Commission.  Despite continuing concerns over the failure to deal with allegations of collusion by police with paramilitaries during the conflict, this pack of measures has proved generally successful in increasing the acceptability of the police in the minority community while maintaining the established structures of law and order.

  f.
Preferential appointment, reserved places and quotas in employment
Where positive action to remove barriers and to encourage recruitment from minority communities on a purely voluntary basis is – or is likely to be – insufficient it may be necessary to take further measures to ensure that targets and timetables are met. There are a number of different possibilities. One is to give formal preference to members of minorities who meet the essential qualifications for appointment even if there are other better qualified applicants. Another is to reserve a stated number of positions for members of designated minorities provided that they meet essential qualifications, thus creating in effect a number of different selection pools. Both of these measures, however, remain dependent on a sufficient number of applications from members of minorities and thus on effective action to remove any practical or psychological barriers for them to be willing to take up the opportunity. A further possibility is to require a specified number of appointments to be made from the designated minorities and to limit other forms of recruitment until that quota is met. 


Box. 5f. 

Recruitment of Catholics to the Police Service of Northern Ireland

As part of the reconstitution of the police in Northern Ireland (see above) it was decided that the best way to ensure steady progress towards balanced representation while maintaining educational and other standards for recruits would be to require equal number of Catholics and non-Catholics to be appointed until balance was achieved. Two separate pools of applicants have therefore been established for each recruitment exercise and an order of merit is drawn up for each. Equal numbers are then selected for training from each pool. Though this mechanism is in accord with international standards on discrimination as a means of dealing with gross under-representation, there were concerns that it might infringe a new Directive on Equal Treatment in Employment within the European Union. A specific exemption from the terms of the Directive was negotiated stating that ‘in order to tackle the under-representation of one of the major religious communities in the police service in Northern Ireland differences in treatment regarding recruitment into that service, including support staff, shall not constitute discrimination in so far as those differences in treatment are expressly authorised by national legislation.’  Despite continuing complaints of unjustifiable discrimination by some representatives of the majority community the system has been effectively maintained.  

      g.
Representative appointment systems
An alternative approach, especially appropriate for senior judges and appointments to regulatory bodies or national human rights commission, is to require the appointing authority to ensure that the composition of the judiciary and the membership of bodies of this kind is representative of the national or regional population. A similar requirement for a wide range of bodies and agencies may be useful in jurisdictions where there are two or more major communities or in respect of the balance of men and women. Formal legal provisions of this kind allow the authorities some flexibility in respect of individual appointments but will permit those representing minorities to challenge them in cases where there is a gross over-representation of one or other community or gender.  

Box 5 g. 

 Appointments by the Judicial Service Commission in South Africa


The new South African Constitution explicitly recognizes ‘the need for the judiciary to reflect broadly the racial and gender composition of South Africa’ (art. 174(2)). The implementation of this provision is the responsibility of a Judicial Service Commission which is required to make recommendations to the President on the appointment of judges of the Constitutional Court and to advise the President on the appointment of all other judges.  The Commission has adopted a practice of advertising for vacancies and holding public interviews of applicants.   

   h.
Creation of representative supervisory and accountability bodies

An additional but some what different measure for the protection of minorities in respect of policing and criminal justice is to establish independent supervisory or investigatory bodies to oversee the work of the police, prosecutors and courts and to deal with complaints of discriminatory or otherwise unacceptable practices. This has been specifically recommended by the Committee on the Elimination of Racial Discrimination. There is again a wide range of possible approaches, depending on the structure and traditions of each jurisdiction. The task may be given to a single independent ombudsman or complaints commissioner. Alternatively it may be entrusted to a body or commission which is representative of all major communities and groups.  This is the approach prescribed in the Paris Principles in respect of national human rights commissions and similar bodies. But it may be preferable to create separate national, regional and local bodies with specific functions in respect of policing and justice with a view to facilitating more direct discussion and oversight of policing and prosecution practices.  In either case it is important that any such person or commission should be granted formal status and powers to engage with police and other officials on matters of policy and to carry out appropriate investigations into disputed incidents or complaints. 


Box 5 h.

Municipal Community Safety Councils in Kosovo

As part of the reconstitution and training of the Kosovo Police Service a series of community policing initiatives have been introduced. Police stations have been established in a number of minority villages. In addition Municipal Community Safety Councils (MCSCs) have been set up to assist the police in enhancing the security of members of all communities in each area. Each community in a municipality is entitled to nominate members for the MCSC which is to be consulted on the selection of  police commanders and the composition of the police in their area. Local Police Security Councils (LPSCs) are to be established on a similar basis and the police commander will be required to consult with them on the policing plan for the locality, the composition of the police to be deployed and the results achieved.


In addition a Judicial Integration Section (JIS) has been established with a view to increasing minority participation in the judiciary and prosecution service and monitoring the treatment of minorities in the justice system. An independent Kosovo Judicial and Prosecutorial Council (KIPC) has been appointed to recommend candidates.

   i
Creation of autonomous/dual policing and criminal justice structures

In some circumstances where the traditions, cultures and social structures of particular communities are significantly different from those of the national majority it may be appropriate to establish separate or autonomous policing or justice structures for particular communities. This approach is commonly adopted in respect of the interpretation and application of religious or social laws and customs in religious or communal courts, notably in a number of jurisdictions in Africa and Asia. It is less common in respect of policing and criminal justice on the ground that the same basic laws on the prohibition of violence and the protection of property should apply to all communities and should be enforced by a single policing and prosecution system. In cases where minority or indigenous communities are concentrated in a specific territory and retain a more traditional and distinctive lifestyle in which there are distinctive structures for social control there may be stronger arguments for the creation of a separate policing system. The underlying objective is to avoid the unnecessary and disruptive imposition of ‘modern’ urban policing, prosecution and punishment systems on communities that can manage these matters better themselves. There is widespread evidence of the adverse impact of these systems on members of indigenous and minority communities. But there are clearly some practical limitations on the development of separate policing systems in urban and other environments in which members of indigenous and minority communities come into contact with ‘modern’ systems. In such cases the better approach may be to integrate members of minorities in ordinary policing systems and to develop a more understanding and multi-cultural approach to law enforcement.


Box 5 i (i)

Indigenous justice systems in Guatemala and Colombia

In Guatemala the government has recognized the right of indigenous communities to maintain and operate their own justice systems and has undertaken with international support to promote and support the development of those systems.  It has also established a Presidential Commission to Combat Racism and Discrimination against Indigenous Peoples, an Indigenous Peoples Department within the Ministry of Labour and an Office of the Ombudsman for Indigenous Women. One of the functions of these agencies is to facilitate and monitor access by indigenous peoples to the national justice system. These initiatives illustrate the need to establish an effective relationship between the development of separate indigenous justice systems and access to national judicial protections of minority and indigenous rights.


In Colombia the national legislation on the administration of justice recognizes the right of the authorities in indigenous territories to establish and exercise jurisdiction on their internal affairs in accordance with their own norms and procedures, provided that their decisions and sanctions do not contravene national constitutional provisions (Act 70. art 12.). But there are continuing problems over the incompatibility of the two systems due to the absence of effective regulations and procedures to govern the relationship between them. There are also continuing difficulties over the existence of dual policing systems, notably those operated by paramilitary and guerrilla groups which promulgate and enforce their own norms and codes of behaviour. 

            Box 5 i (ii) 

Community policing and justice in South Africa

            The Zwelthemba system of community policing and justice has been developed as an alternative to state policing and criminal justice in 14 communities in the Western Cape region of South Africa. It aims to build on traditional approaches to dispute resolution and to provide more effective policing and security for residents in poorer areas where the state system is weakest.  The system is based on a gathering of members of the local community who have the knowledge and experience to find a solution to problems of criminality and security in their areas. Each gathering is brought together as a kind of ‘peace committee’ to deal with incidents and disputes within the community. Issues ranging from rape, non-sexual assaults, fights, thefts and money-lending disputes can be addressed. The participants then discuss and decide on a course of action for each issue and commit themselves to see that it is implemented. In some cases punitive sanctions may be imposed and in others compensation may be ordered. Though some informal referrals have been taking place between the peace committees and the police in both directions, there is no formal inter-relationship and they operate more or less independently of each other. The Zwelthemba model may be regarded as a somewhat more formal version of traditional African dispute resolution systems.

VI.
GUIDANCE ON PRACTICAL IMPLEMENTATION
17.
The development of appropriate legislative and formal structures for more representative policing and justice systems is an essential foundation for progress in this area.  But it is also necessary to pay attention to the development of more practical measures to ensure that these structures are effectively implemented and that the underlying objectives are actually achieved.

a.
Realistic time-scales
Changes in the composition of major agencies inevitably take a good deal of time to achieve. It is important not to raise expectations or promise results that cannot realistically be delivered. The process of encouraging applications and training new recruits from minority communities takes years rather than months. And the achievement of balanced participation at senior levels is likely to require even longer time-scales. As with vetting in the aftermath of conflict, it is important to avoid the disruption of effective policing and security by attempting to impose large-scale and rapid changes in personnel over short periods. There is also a risk that the removal or forced retirement of large numbers of police or security personnel in a short time period may create security problems or lead to increased criminality. It is almost always better to plan for and achieve gradual change rather than fail to deliver on more ambitious programmes.


Box 6 a. 

OHCHR Rule of Law Tools for Post-Conflict States

Vetting: an operational framework


Removed public employees who do not find alternative employment and are not integrated into society may drift into criminality and obstruct the reform process. In particular the removal of a large number of armed security personnel may constitute a significant security risk and represent a threat to the transition itself. The potential risks of removals should be assessed before designing a personnel reform programme, and options for providing severance pay and other temporary assistance should be explored, in particular for public employees who are removed for reasons other than a lack of integrity. (p. 18)

b.
Action to avoid the suppression of minority identity
One of the major barriers to the recruitment of members of minorities is their feeling that whatever is said at government level, they will be isolated and the subject of adverse comments and treatment in their day to day work. One typical response by individuals in this position is to adopt or appear to concur with the attitudes of the dominant culture and thus in effect to abandon their role as representatives of their own community. To reduce the risk of this happening it may be necessary to ensure that there is a coherent and self-reinforcing group of minority representatives in any training programme and in their initial deployment and work schedules.

 c.
Action to address institutional cultures

It is equally important to take action to deal with attitudes among dominant groups that contribute to the exclusion or marginalization of members of minorities. Action to curtail and eventually eliminate institutional or ‘canteen’ cultures of this kind will require attention to a wide range of issues. Formal and informal practices and symbols that may be felt to be unwelcome or derogatory will need to be reviewed and openly discussed to ensure that members of minorities are not sidelined or excluded. And internal disciplinary procedures will need to be developed to deal with inappropriate conduct in an acceptable and effective way.


Box 6 c. 

Measures to deal with institutional racism in the armed forces in France

            An independent report was commissioned by the French Army to investigate concerns over the loyalty of ethnic Arab and Muslim recruits from poorer suburbs.  Following the ending of conscription these had increased to some 20% of the total number of soldiers.   The report in 2005 found that there was no evidence of disloyalty among French-born Arabs but that there was strong evidence of racial discrimination and harassment of Arab recruits by white officers and soldiers.

      d.
Integrated deployment
Careful planning will usually be required to ensure that increased participation by members of minorities does not result in the development of differential communal or sectarian approaches to law enforcement in different areas. Where possible this should result in integrated deployment and the involvement of multi-communal teams at all levels of security, policing and justice.


Box 6 d. 

          OSCE Recommendations on Policing in Multi-Ethnic Societies


18. When undertaking regular patrols in multi-ethnic areas, police should where possible deploy ethnically mixed teams in order to build public confidence and increase their operational effectiveness. Police should also ensure that their tactics and appearance) e.g. numbers, visibility of weapons, choice of uniforms) are appropriate to the task and do not unnecessarily provoke fear and tension.


Commentary: This is especially important at the operational level in local areas that are multi-ethnic in their population composition. Police need to be able to communicate with all groups and have their confidence, especially in situations where there might be inter-ethnic tensions. The use of mixed patrols, and mixed teams for investigation or other work, can assist police to achieve this objective. Mixed teams can also provide police with multi-lingual capacity when carrying out policing tasks in multi-ethnic communities.

   e.
Liaison with local communities

Whether or not representative recruitment and integrated deployment is achievable, it is important to develop relationships with local communities. Police and other security forces operating in any area need to establish lines of communication with local communal leaders so that they can explain to the community how they intend to carry out their duties and thus to secure as much co-operation as can be managed and avoid or minimize difficulties and antagonisms over disputed incidents. This can be developed on an informal basis by commanders or community liaison officers or established on a more formal basis through regular meetings with representative community liaison committees. Community policing of this kind is well established in many jurisdictions and can be particularly effective where external or international police or military personnel are deployed in an unfamiliar environment.


Box 6 e. 

Community policing in Chattisgarh, India


A community policing project was initiated by the Commonwealth Human Rights Initiative in the newly formed state of Chattisgarh in 2002. The objective is to build a dialogue between the police and the community at local level, which is successful could be replicated across the state. The beat-level police officers and the local community meet one a twice-weekly basis at two police stations. A further monthly meeting is held with senior officers and community liaison group representatives to discuss problems that cannot be sorted out at beat-level meetings. Prior to this project the beat system was not working and senior officers were unknown to the community. The continuing dialogue has promoted a sense of accountability, as problems are recorded at the monthly meetings and at subsequent meetings both the police and members of the community are expected to report on action taken. As a result a form of participatory policing is emerging through which the police and community representatives decide together where and when patrols are necessary and information is shared about local safety issues. The project has the full support of the state police department and the state government and may be extended if the model is shown to work effectively.

   f.
The problem of corruption

One of the major difficulties in improving relations between the police and minority communities in many jurisdictions is the pervasive problem of corruption. When there is a widespread perception that police and judicial personnel are willing to accept – or openly seek – bribes in return for favourable treatment it is difficult to make progress on other objectives. This is an issue that requires a comprehensive approach throughout the criminal justice system: ensuring that salaries are regularly paid, minimizing personal as opposed to formalized decision-making on arrests and prosecutions, establishing independent systems for internal investigation and discipline, and a commitment at the highest level to expose and prosecute those who collude in or benefit from systematic corruption. In the absence of effective measures of this kind, it is unlikely that individual members of minorities or their representatives will feel it is worthwhile to pursue complaints about oppressive or discriminatory treatment. 




  g.
Monitoring and oversight

Experience in most jurisdictions indicates that there will be 
a need for sustained monitoring and oversight of progress in achieving the objectives of any programme for institutional reform and development.  This is likely to involve the creation of a range of supervisory bodies, such as ombudsmen, local liaison committees and implementation review bodies, not only to deal with complaints and concerns by those most directly affected but also to monitor progress on the implementation of the agreed programme on a more general basis.


Box 6 g. 

International Oversight of Police Reform in Northern Ireland

Due to the highly political and controversial nature of the police reform programme in Northern Ireland it was decided that there should be some independent international oversight of progress in its the implementation. An International Oversight Commission, headed by a prominent police commander from the United States, has been appointed to reviews and report on progress in the implementation of the reform programme on a regular basis. Both the official implementation plan and the reports of the Oversight Commission are published   

VI. SUMMARY OF GUIDELINES FOR ACTION
18.
The recommendations and guidelines set out in this toolkit for positive action to promote integration with diversity in policing, security and criminal justice are not intended to be prescriptive.  The examples of good practice and of some associated problems cannot be followed or implemented on a universal or even a regional basis without due consideration of the particular circumstances in each jurisdiction. They have been included only to give an indication of the wide range of measures that may be adopted and of the practicalities of their implementation. There are nonetheless some conclusions of more general application which may be drawn from the discussion.

   a..
The need to establish appropriate objectives and a realistic plan of action 

The initial step should be an objective assessment of the nature of the problem, to which representatives of relevant minorities or under-represented groups should be invited to contribute.


This should be followed by agreement on a set of achievable objectives, including a decision on the balance between (a) working towards balanced representation in the police and other agencies of justice and (b) taking action to ensure that new recruits and existing personnel are trained on the need to carry out their duties in a way that recognizes and reflects the ethnic and cultural make up of the population both nationally and regionally. 


The assessment and these objectives should then be incorporated into a clear plan of action setting out a time-scale for progress on each of the elements in the programme.  

   b.
The need to decide on appropriate measures to facilitate balanced recruitment
An essential part of the assessment and programme of action should be a consideration of the choice between the wide range of positive measures to facilitate more balanced participation discussed and illustrated in earlier sections, including (a) outreach recruitment programmes, (b) the removal of barriers and disincentives to minority participation, and (c) legislation authorizing the creation of reserved places or quotas for recruitment, training and appointment. This choice will depend on a wide range of factors including the terms of national constitutions, international or regional human rights conventions and the current political and economic circumstances. 

   c.
The practicalities of implementing major change in policing and criminal justice 

Detailed consideration should also be given to the political, social and economic implications of any programme of action. This should take into account (a) the benefits and risks involved in attempting to impose major changes in personnel and practice in a shorter or longer time, (b) the need for regular consultation with all the groups and communities directly affected and (c) the need for regular objective and independent reports on progress in achieving the stated objectives. 

-----
Exclusion or low representation of  minorities in policing and justice agencies





Oppressive policing and discriminatory justice outcomes





Feelings of alienation among members of minorities





Reluctance within minorities to join policing or justice agencies














(   Pursuant to General Assembly resolution 60/251, all mandates, mechanisms, functions and responsibilities of the Commission on Human Rights will be assumed as of 19 June 2006 by the Human Rights Council, which will review them as appropriate.





((   The views expressed in this paper are those of the author and do not necessarily reflect the views of the UN or the Working Group on Minorities.





