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I.

Reporting Organization
1. The Women’s Refugee Commission (WRC) (mission and geographic scope):
The Women’s Refugee Commission’s mission is to improve the lives and protect the rights of
women, children and youth displaced by conflict and crisis. It is an expert resource and advocacy
organization that monitors the care and protection of refugee women and children and speaks out
on issues of concern to refugee and displaced women, children and adolescents, who bring a
critical perspective to effectuating change but often do not have access to governments and policy
makers. WRC provides opportunities for refugee women and youth to speak for themselves
through briefings, testimony, participation in field assessments and international conferences.
Staff and board members carry out an active program of advocacy, making recommendations on
how to improve assistance to refugee women and children to policy makers in the United States
government and UN agencies, and to NGOs. The Women’s Refugee Commission Migrant Rights
and Justice Program works to ensure that vulnerable migrants in the United States are not
detained unless absolutely necessary and that their basic rights are protected and respected.

II.

Issue Summary: Unaccompanied Alien Children and the Growing Numbers of Human
Rights Violations1
2. The number of Unaccompanied Alien Children2 (UACs or children) subject to immigration
detention in the United States escalated in the years 2011-2012, as did reports documenting
treatment of these children.3 Beginning as early as October 2011, the United States experienced a
dramatic increase in the number of UACs being apprehended and detained4. Because the U.S.
government was unprepared for this unprecedented number of children, this influx was
accompanied by deterioration in the conditions of their detention, resulting in serious violations
of human rights such as the right not to be subjected to cruel, inhumane or degrading treatment
(article 7), to liberty, security and not to be subject to arbitrary arrest or detention (article 9), to be
treated with humanity and respect for inherent dignity (article 10(1)), to receive fair trial and
access to justice (article 14), not to be subjected to unlawful attacks on honour and reputation
(article 17), and to be treated with accordance to the status of minors (article 24) without
discrimination (articles 2, 26).
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3. The infringement on children’s human rights took many forms and occurred in various phases of
their presence within the territory of the United States and subject to its jurisdiction.5 Upon
apprehension of the children near the border, there are reports of Customs and Border Protection
(CBP) agents employing aggressive physical measures, including shoving, kicking and use of
taser guns. During detention in CBP stations, agents have been reported to kick over children’s
cots as they were trying to sleep, yell at the children, interrogate them through the night, call them
animals and use racial slurs and other derogatory terms. The CBP facilities, often called “holding
cells,” may be frigid,6 locked, windowless rooms where the lights are turned on 24 hours a day
and there are no beds or private sanitary facilities. In overcrowded cells, children were forced to
organize themselves to sleep in shifts on the floor for lack of space. Children detained in the
holding cells complained of receiving inadequate food and water, denial of blankets and access to
bathing facilities despite being detained in often wet and dirty clothing. Importantly, children
never had meaningful access to file a complaint.7
4. The physical and verbal violence of CBP agents, their excessive use of force, and the conditions
of detention constitute inhumane and degrading treatment,8 and violations of the United States’
positive obligation to treat all persons deprived of liberty with humanity and respect for their
inherent dignity,9 and children’s right not to be subjected to unlawful attacks on their honour and
reputation.10 The breaches of these obligations are aggravated in the case of children who are
entitled to special measures of protection because of their status as minors,11 including “every
possible economic and social measure … to eradicate malnutrition among children and to prevent
them from being subjected to acts of violence and cruel and inhuman treatment”.12 These
breaches are further intensified by children’s inability to file a complaint, contrary to international
law.13
5. After Customs and Border Protection’s initial apprehension and detention of children they deem
to be unaccompanied minors, CBP transfers the children to ORR (Office of Refugee
Resettlement) detention facilities. Although this transfer should happen within 72 hours, during
this recent influx of children, ORR did not have enough available beds for all the children CBP
referred to them. As a result, children were languishing in CBP hold facilities for up to two weeks
without access to outdoor recreation, beds to sleep on, or information on their legal rights. In
response to the large backlog of children awaiting placement in ORR facilities, ORR created
temporary “surge”14 facilities, which had limited social and legal services.
6. Children from contiguous countries in CBP custody receive insufficient screening that assesses
asylum and their other legal claims, falling short of compliance with U.S. laws15 and the U.S.
obligation to ensure special measures of protection to children16 and to “monitor the effective
application of the rules regarding the treatment of persons deprived of their liberty.”17
7. Moreover, UACs in the United States, whether or not detained, still have no right to free legal
aid, and thousands of UACs proceed with their immigration case alone, without legal counsel or a
guardian ad litem.18
8. Additionally, UACs have no meaningful access to attain an attorney while in CBP custody and
only receive limited “Know Your Rights” presentations in ORR custody. The deficiencies in
legal screening and representation in the existing facilities give rise to a situation in which
children’s possibilities to receive important legal information and assistance and to be afforded
meaningful due process is systematically affected.19 While States are encouraged to provide free
legal aid for persons unable to pay for it - bearing in mind the importance of the principle of
equality of arms, the possible consequences of the legal proceedings for the children and their
special vulnerabilities as minors and persons deprived of liberty - the situation of unaccompanied
minors calls for the United States to provide such aid in order to ensure fundamental rights set
forth in the ICCPR are respected and realized.20
III.

Concluding Observations

9. At the time of the United States’ previous review by the Human Rights Committee in 2006, the
Human Rights Committee expressed concern about the increasing militarization of the U.S.Mexico border, and requested more detailed information about the issue, in particular on concrete
measures adopted to ensure that only agents who have received adequate training on immigration
issues enforce immigration laws, in a way compatible with the rights guaranteed by the
Covenant.21 While not making particular reference to the treatment of UAC’s, militarization on
the border has had a direct impact on uniquely vulnerable population addressed here.
IV.

U.S. Government Report
10. In response to the Human Rights Committee’s concerns in its 2006 Concluding Observations, the
United States replied that it has pursued a “comprehensive, multi-layered, targeted approach” to
border security,22 and that it trains CBP agents on human rights and constitutional law.23
Furthermore, in its Fourth Periodic Report, the U.S. Government emphasized that prior to the
commencement of their work, CBP agents receive significant training that includes modules on
constitutional law, and that DHS (Department of Homeland Security) has begun working with
CBP on reviewing human rights content. 24
11. The U.S. Government also stated that ORR-funded care facilities are licensed and meet ORR
standards, and that the facilities provide children with classroom education, health care,
socialization, recreation, vocational training, mental health services, family reunification, access
to legal services and case management. The Government claims that care provider facilitation
case management teams use effective screening tools to assess children for mental health
problems and trafficking issues.25 Additionally, the U.S. Government claimed that the ORR takes
into consideration the unique nature of each child’s situation and child welfare principles when
making placement, case management and release decisions that are in the interests of the child. 26

V.

Other UN Human Rights Bodies Recommendations

12. During the United States’ Universal Periodic Review (UPR) in 2010, several comments and
recommendations were made by State parties on the rights of migrants generally and specifically
during detention. Switzerland noted that thousands of migrants had been detained in harsh
conditions and without access to legal counseling for violations of immigration laws (para. 26,
A/HRC/16/11), while Cyprus referred to the concerns expressed by a number of treaty bodies
related to allegations of brutality and the use of excessive force by law enforcement officials
against migrants (para. 50, A/HRC/16/11 (UPR 2011)).
13. The United States stated during the UPR that, in response to concerns from civil society regarding
immigration detention and the removal process (para. 70, A/HRC/16/11 (UPR 2011)), DHS has
undertaken major reforms to improve detention center management, health, safety, and
uniformity among facilities. It further noted that DHS’s reforms are designed to ensure detention
was used only when appropriate, in light of legal requirements and the need to ensure public
safety.
14. Pursuant to the said UPR dialogue, numerous recommendations were issued including: ensure
that detention centers for migrants and the treatment they receive meet the basic conditions and
universal human rights law (para. 92.164); ensure that migrants in detention, subject to a process
of expulsion are entitled to counsel, a fair trial and fully understand their rights, even in their own
language (para. 92.185); attempt to restrain any state initiative which approaches immigration
issues in a repressive way towards the migrant community and that violates its rights by applying
racial profiling, criminalizing undocumented immigration and violating the human and civil
rights of persons (para. 92.79) (Guatemala, A/HRC/16/11 (UPR 2011)). Other States
recommended the U.S. incarcerate immigrants only exceptionally (para. 92.182); investigate
carefully each case of immigrants’ incarceration (para. 92.183); adapt the detention conditions of

immigrants in line with international human rights law (para. 92.184) (Switzerland, A/HRC/16/11
(UPR 2011)); reconsider alternatives to the detention of migrants (para. 92.212) (Brazil,
A/HRC/16/11 (UPR 2011)); protect the human rights of migrants, regardless of their migratory
status (Ecuador, para. 92.210, A/HRC/16/11 (UPR 2011)); and make greater efforts to guarantee
the access of migrants to basic services, regardless of their migratory status (Uruguay, para.
92.214,A/HRC/16/11 (UPR 2011)). With the exception of the recommendation by Switzerland
that the United States detain immigrants in only exceptional circumstances, the United States
accepted all of the above recommendations during the adoption of the U.S. UPR report March
2011.
15. In 2012, the Committee on the Rights of the Child issued a List of Issues concerning additional
and updated information related to the second periodic report of the United States under the
Optional Protocol to the Convention on the Right of the Child on the Sale of Children, Child
Prostitution and Child Pornography27 (CRC/C/OPSC/USA/Q/2). The Committee referred to the
State party’s report according to which unaccompanied and separated children entering the
United States may be particularly vulnerable to exploitation for sex, forced labour or neglect of
their needs, and requested that the State Party provide annual data (disaggregated by sex, age,
national origin and socio-economic background) on the number of unaccompanied immigrant
children apprehended by federal immigration authorities and detained over the reporting period
for crimes related to sale of children, child prostitution and child pornography. The Committee
further requested information on the subsequent measures taken concerning these children,
including deportation orders.28 The United States government responded that it does not have the
annual data requested by the Committee and did not respond to the request of the Committee to
provide information on subsequent measures taken concerning these children, including
deportation orders.29
16. While the United States has not ratified the Convention on the Rights of the Child, it is instructive
that in 2005, the Committee on the Rights of the Child issued General Comment No. 6 on the
“Treatment of Unaccompanied and Separated Children outside Their Country of Origin.”30
General Comment No. 6 stated that UACs should not be detained solely because they are
unaccompanied or based on their lack of migratory status, and that detention must only be used as
a last resort and for the shortest possible length of time.31 Facilities should be located in areas
where culturally appropriate community resources and access to legal aid are available. Children
should also be provided with all basic necessities, recreation, appropriate medical treatment,
psychological counseling where necessary, and prompt and free legal assistance.32

VI.

Recommended Questions
17. Please provide information as to the measures taken to ensure basic human rights, appropriate
treatment and protection of unaccompanied children held in CBP and short-term detention
facilities. Please indicate the measures taken to monitor and supervise their treatment and provide
details on the mechanisms enabling unaccompanied children to safely report abuses and human
rights violations by officials.
18. Please provide information on measures taken to address the increased numbers of
unaccompanied children entering the United States. Please detail what measures are being taken
in order to accommodate the need for beds, blankets, bathing facilities, food, water and medical
care in the CBP holding cells. Please elaborate on the detention process and facilities used to
accommodate unaccompanied children from the initial apprehension, as well as the percentage of
children held longer than the average length of detention (short term/long term), the conditions
and the services provided to the children in the different types of facilities (short term/long term).

19. Please provide information on the training that CBP agents receive in the care, custody, and
interrogation of children. This should include information on what use of force is deemed
appropriate with regards to children.
20. Please provide information regarding the steps taken in order to ensure that unaccompanied
children receive appropriate medical, psychological and social services during the period of their
detention in CBP and ORR facilities.
21. Please explain why detained unaccompanied children are not provided free legal representation
during proceedings related to their detention, bearing in mind the adverse possible consequences
of the legal proceedings for the children and their special vulnerabilities as minors and persons
deprived of liberty. Please indicate how many children have been tried in Immigration Courts'
proceedings with and without legal representation.
22. Please provide information on the measures taken to ensure that detained unaccompanied children
know their legal rights while in CBP custody. Please also provide information on how children
are screened upon apprehension to determine their legal status and if they have a fear of
persecution should they be returned to their home country. Please provide information on how
CBP officials are trained to conduct this screening and any oversight of the screening process.
VII.

Suggested Recommendations
23. The U.S. should ensure strict adherence by its officials to international human rights norms
pertaining to children and take measures to ensure specially trained officials monitor and
supervise the treatment of unaccompanied children upon apprehension and during their time in
detention.
24. The U.S. should devise a long-term plan that provides for adequate care for possible future
influxes of unaccompanied children entering its borders, and to ensure unaccompanied children's
human rights are not derogated from while in detention facilities.
25. The U.S. should ensure unaccompanied children have access to appropriate medical,
psychological and social services during the period of their detention.
26. The U.S. should ensure that unaccompanied children are appropriately screened and provided
with legal orientation.
27. The U.S. should provide detained unaccompanied children with free legal representation, bearing
in mind the adverse possible consequences of the legal proceedings for the children and their
special vulnerabilities as minors and persons deprived of liberty.
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