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The United Nations International Convention on the Protection of the Rights of All Migrant Workers and Members of their Families (ICRMW) is the most comprehensive international treaty in the field of migration and human rights. It is an instrument of international law meant to protect one of the most vulnerable group of people – migrant workers, whether in a regular or irregular situation. Adopted in 1990 by the UN General Assembly, it sets a worldwide standard in terms of migrants’ access to fundamental human rights, whether on the labour market, in the education and health systems or in the courts. At a time when the number of migrants is on the rise, and evidence regarding human rights abuses in relation to migration increases, such a Convention is a vital instrument to ensure the respect for migrants’ human rights.

Yet, the Convention suffers from a marked indifference: only 37 states have ratified it and no major immigration country has done so. Even though it entered into force on 1 July 2003, most countries are reluctant to ratify the treaty and to implement its provisions. This stands in sharp contrast with other core human rights instruments, which have been very widely ratified. This situation highlights how migrants remain largely forgotten in terms of access to rights: while the need to protect women and children, for example, is uncontested, granting rights to migrants is not understood as a priority. Even though migrants’ labour is increasingly essential in the world economy, the non-economic aspect of migration – and especially the human and labour rights of migrants – remain a neglected dimension of globalisation.     

Migrants’ vulnerability to human rights violations

Today, one person out of 35 is an international migrant. In 2005, the number of people who have settled down in a country other than their own was estimated at around 191 million. This figure represents three per cent of the world’s population and has more than doubled since 1975. Nearly all countries are affected by international migration, whether as countries of origin, transit or destination, or as a combination of these. International migration has become an intrinsic feature of globalisation, which raises the issue of the protection of the human rights of migrant workers and their families - the raison d’être of the Convention. There are at least two characteristics of migrants’ position in host societies that expose them to potential human rights violations: as non-nationals or as people of foreign origin, they find themselves in a outsider’s situation that may increase their vulnerability; moreover, as workers active in what are often underprivileged sectors of the economy, they are disproportionately affected by the non-respect of labour rights.   

As outsiders, migrants may not master the language of the host state; they may be unfamiliar with its legal system and administration; or they can be troubled by the exposure to alien cultural and social practices. Of course, this varies greatly according to migrants’ specificities: skilled migrants are better off then their less-skilled counterparts; migrants belonging to a large and well-organised minority should be better supported than isolated migrants, and so on. But it remains that, not being nationals, migrants have fewer rights: they have, for example, little input into policy-making processes that affect them directly. Moreover, the fact of crossing borders in search of employment leads migrants to operate in a transnational legal sphere characterised by loopholes, which range from the non-recognition of their qualifications and work experience to difficulties in maintaining connections to their state of origin.  

Racism, xenophobia and discrimination are also frequent features of migrants’ everyday experiences and contribute to exacerbating their already fragile situation. While this is partly a matter of tensions between people of different ethno-cultural backgrounds, it is also the product of a general climate of socio-economic uncertainty and of reluctance towards the changes affecting many societies; unemployment, labour market deregulation, decreasing resources for social security and welfare programmes, political populism, as well as fears surrounding globalisation and terrorism, all contribute to create mistrust between ‘natives’ and ‘foreigners’. As a consequence, migrants’ poor living and working conditions rarely inspire solidarity from nationals who rather express scepticism towards their presence and, disregarding their economic, social and cultural contributions, scapegoat them for problems that have little to do with migration.

In addition, migrant workers see their vulnerability increased by their labour conditions. They are among the workers most profoundly affected by global economic trends. In sending regions, free market and neo-liberal policies are having disruptive effects on local economies and create human insecurity, hence favouring emigration. In advanced economies, the increasing interconnectedness and competition between countries (heightened by the development of non-Western economies) lead, among other things, to de-industrialisation and to the growth of the service sector, accompanied by a deregulation of labour markets to make them more flexible and competitive. As a consequence, labour markets experience a polarisation process that sees large numbers of jobs created at their lower end and characterised by conditions unattractive to national workers. 

Rich countries are thus ready to look outside their borders for low-skilled workers: while this enables nationals to enjoy better living and working conditions, this may also create a structural need for migrants who become over-represented in so-called 3-D jobs (dirty, dangerous and difficult). This is particularly visible in sectors such as agriculture, food-processing, construction, manufacturing, and low-wage services (domestic work, home health care) – all characterised by the underdevelopment of workers’ protection. The situation is further worsened by migrants’ ignorance of their rights: while existing trade unions are increasingly protecting them, this does not happen everywhere and migrants can count on few other acknowledged institutions (such as civil society groups or migrant organisations) to support them. This makes it easier for cost-conscious and competition-minded employers to provide only minimal protection to migrant workers.
Nowhere is this clearer than with irregular migrants, who are prone to accept extremely precarious living and working conditions that favour discrimination and exploitation. They constitute a reserve of very flexible and cheap labour and their status makes it difficult for them to have minimum work standards respected. While this would call for increased protection, in reality they encounter even more barriers to the realization of their rights. The situation is aggravated by the implicit tolerance of governments: despite their harsh discourses on the fight against unauthorised migration, these have limited funds (and political enthusiasm) for combating the employment of irregular migrants through measures such as workplace control. 

A final obstacle to migrants’ access to rights regards implementation. In many countries, laws do protect migrants but are incompletely implemented: migrants may not know about their rights; the administrative procedures to claim them are highly complex; and some government administrations do not make everything that is possible to ensure that migrants are adequately protected. This particular applies to irregular migrants, whose situation presents a particularly strong vulnerability and who may be afraid of possible denunciations in case they claim the rights that are afforded to them by both national laws and international instruments. 

The need for a global approach to migration

International migration is characterized by a paradox: it is by nature an international process, but it is largely governed through national and often unilateral policies. Despite the complexity of migration patterns and the number of countries involved, there is very little cooperation between states. For decades, migration has been an issue fraught with sensitivities, as states saw migration as one of the few remaining fields in which they could fully exercise their sovereignty. But the shortcomings highlighted above in terms of migrants’ access to rights highlight the need for alternative approaches. 

The international community has taken a number of initiatives that move, albeit timidly, in this direction. This goes back to the 1994 International Conference on Population and Development, organized by the United Nations in Cairo. On that occasion, the issue of international migration was discussed, raising considerable controversy. More recently, events such as the High-Level Dialogue on International Migration and Development and the Global Forums on Migration and Development provide key opportunities to place migration on the global agenda. A major challenge here is to establish some consensus among states on a few core principles to follow in discussing and – possibly cooperating on – migration. Indeed, as in all fields of international cooperation, very little can be done in the absence of some common agreement. 

This search for a consensus is clearly a difficult task, for reasons that are relatively easy to understand and that regard states’ very different histories and attitudes when it comes to migration. Even if migration affects many countries, the way they react to it could hardly be more varied. Some countries owe their very nature to previous immigration waves and are used to perceiving themselves as a destination for people of very different origins: in Australia, Canada, New Zealand or the United States for example, governments have policies to attract migrants on the basis of explicit and clearly-defined criteria and the openness to such selected migrants is hardly contested, even if this may well coexist with a much harsher attitude towards refugees or unskilled migrants. By contrast, other countries have no such history and are keen on maintaining a kind of ethno-cultural homogeneity, thus being bound to feel threatened by migrants: Germany, for example, has long maintained that it was not an immigration country, despite the factual evidence that it was; only in the late nineties has it rethought this official position. Similarly, countries such as Japan or South Korea struggle to preserve their highly valued cultural homogeneity even though their economic development and labor shortages call for increasing migration flows. 

Still others have a history of emigration and are experiencing the uneasy transition to the status of immigration country. In southern Europe, Spain and Italy have seen the emigration of millions of their citizens throughout the postwar economic boom and are now home to migrants from all over the world. Ireland and Poland, too, are attracting migrants after having sent people to the New World for much of their history. In yet another situation is Argentina, a country shifting from a history of (well accepted) immigration from Europe to a current status as a magnet for (less welcome) migrants from neighboring Latin American countries. Given these very different situations, migration traditions differ widely from one country to another. Even within Europe, there are deep differences and the European Union is struggling to achieve a consensus on this issue. The diversity is even greater when it comes to integration policies: in the immigration countries mentioned above, newcomers are expected to eventually become full citizens whereas, in the Gulf states, policies privilege the recruitment of large numbers of short-term labor migrants, often banning the presence of their family members and keeping them apart from the host population. 

The search for a consensus is exacerbated by states’ diverging interests. Sending regions are often keen on maintaining connections with their emigrants, for reasons that go from controlling their influence on domestic politics to attracting the vital economic contributions represented by their remittances and investments. States like India, Haiti or Turkey have for example drafted policies to facilitate emigrants’ financial investments and political participation. Yet, migrants’ multiple loyalties may be resented by receiving regions, a situation well illustrated by Muslim immigrants in Europe who are repeatedly suspected of not willing to adhere to the values of the host population. As far as brain drain is concerned, the health systems and economic development of very poor countries, in Africa notably, are threatened by the departure of their skilled citizens, a move that benefits receiving countries. In other words, migration creates winners and losers such that reaching a consensus on principles for migration policies also implies achieving a compromise between states’ interests.  

It is therefore unrealistic to assume that all states will eventually adopt similar immigration (not to mention integration) policies; migration is too deeply rooted in each country’s history and nature to be dealt with in the same way throughout the world. 

The role of human rights and of the ICRMW

In this context, human rights should provide a platform for an agreement over core principles that transcend national specificities and interests; in this sense, the Convention is about the search for consensus described above, as it attempts to bridge the gap between the diversity inherent in global migration patterns and policies and the necessity to universally apply a core set of rights-based principles to the way migrants are treated. Cooperation between states would therefore benefit from relying more on this instrument. 

Yet, the Convention suffers from its low ratification record. UNESCO-sponsored research has outlined three broad obstacles to the Convention: market forces, security and sovereignty, which are deeply intertwined and dominate current migration policies, creating an unfavourable context for the respect of migrants’ rights and for ratification of the Convention. 

The importance of market forces is difficult to overstate and evident, for example in the perceived economic usefulness of rightless undocumented migrants or in the competition between states on the global ‘labour export’ market. Market forces directly challenge the Convention’s rights-based logic: they lead to a vertical hierarchisation of migrants according to their rarity and economic value, whereas the Convention privileges a horizontal distribution of minimal rights to all migrants, whatever their status and profitability. The contrast between skilled and less-skilled migration illustrates this: highly qualified workers are not numerous and therefore looked for by destination countries, which compete with one another to attract the brightest; this situation inevitably favours the potential migrant, who will be offered attractive living and working conditions (including not only wages, but also rights – such as long-term residence permits, access to family reunification, extensive welfare entitlements, etc.).

By contrast, the number of less-skilled workers is virtually unlimited and destination countries will not need to provide good conditions to attract them: even if offered very limited economic and legal guarantees, migrants are likely to compete to accept extremely poor conditions (such as irregular stay and work). This is reinforced by the context in sending regions, which prompts migrants to accept whatever conditions, as these are likely to already constitute an improvement compared to their home situation. Market forces favour migrants endowed with bargaining power (such as skilled professionals) who can impose the respect for their rights to the states they are heading to, whereas less-skilled migrants are unlikely to successfully claim any right. In this logic, rights do not derive from universal norms like the Convention, but from the supply and demand mechanism that determines migrants’ value on the labour market. The current situation in Canada is an example: whereas this country is known for its admission of selected foreigners granted permanent settlement, this system coexists with various less-skilled temporary migration schemes involving non-negligible numbers of people, for whom rights are much more limited. As mentioned, this is one of the reasons behind Canada’s reluctance to ratify. 
Finally, rights also challenge market forces because of their costs. For employers, migrants’ rights make them more expensive to hire: the right to equal treatment with national workers, for example, prevents them from paying lower wages to foreign workers; migrants’ other labour rights, such as joining unions or being allowed to change employers, similarly improve their bargaining power with respect to employers. For destination countries too, rights represent costs: migrants’ access to welfare or to family reunification make their stay in host countries more expensive for public finances. This is one of the reasons behind irregular migration: undocumented migrants represent the cheapest possible labour force and governments, unwilling to accept them legally, tolerate them for labour market reasons. A rights-based logic runs directly against such powerful economic interests.  

Sovereignty also pervades the obstacles listed above. Following the Universal Declaration of Human Rights (whose Article 13(2) states that ‘everyone has the right to leave any country, including his own, and to return to his country’), there is a human right to leave a country but no corresponding right to enter another country. The admission of non-nationals remains a central feature of national sovereignty and states are keen on maintaining their authority in deciding whom to let in, particularly in a context that sees globalising trends challenge their sovereignty in several other fields of policy. 
International migration law does not dispute this sovereign prerogative, as Article 79 of the Convention makes clear. But, contrary to widespread belief, states’ authority is not unlimited or unfettered: individuals, including migrants, are protected by a range of international human rights instruments. The tension between states’ and migrants’ rights is particularly visible when governments use coercive measures to control migration, such as denial of entry, detention of irregular migrants or expulsion: there is indeed evidence that such practices are inherently difficult to implement in the full respect of migrants’ rights and that, in practice, they do lead to human rights violations. 

Irregular migration is the most obvious challenge to sovereignty. By definition, undocumented migrants reside in a destination state without its consent; yet, they have rights that should be respected. Their existence thus embodies an extreme case for the universality of human rights and requires states to adopt a ‘cosmopolitan’ view according to which they are to protect the rights of people whom they did not want to let in. This is straightforward according to human rights logic, but politically very difficult. 

In a softer version, sovereignty is also about accountability: even if states realise that their sovereignty is not violated by ratification, they may be reluctant to commit themselves internationally and to have their human rights records in terms of migration scrutinised by other countries. This is exacerbated, in some cases, by a climate of unease or even suspicion toward the UN, as several states are reluctant to see the UN take initiatives on an issue like migration. 
Finally, contemporary attitudes toward migration are very strongly influenced by a range of factors usually put under the ‘security’ umbrella. Migration issues are almost systematically addressed as a problem of law and order, which is evident in the emphasis put on border control, irregular migration or trafficking. Even though migration is largely about work, it is most often handled by interior or home affairs ministries and this crime-oriented approach to migration is reported in nearly all chapters. This is reinforced by the growing concerns over terrorism that, since the end of the Cold War (and especially of course since the attacks of September 11, 2001 in the United States), have lead states to establish new laws, policies and practices to identify people potentially connected to terrorist activities, who often happen to be non-nationals. 

In a more diffuse way, migration is also predominantly thought of as a ‘threat’: migrants would jeopardise social cohesion, employment opportunities, welfare systems, cultural and religious homogeneity, democratic values, etc. – thus representing a diffuse obstacle to the stability of destination states. This forms a general climate of closure, suspicion and scepticism toward migrants and foreigners. The plasticity of the notion of security facilitates these amalgams, as it refers both to the classic national security (i.e. the preservation of states from attacks from the outside) and to human or soft security, i.e. the integrity of people rather than of states. This is very unsupportive of migrants’ rights, as the perception of migrants as a ‘threat’ is very difficult to reconcile with the perception of migrants as vulnerable people to protect.

These three factors – market forces, sovereignty and security – are very much interconnected. While a thorough analysis of their interconnections is well beyond the scope of this introduction, it may nevertheless be suggested that market forces, especially in a post-industrial context influenced by neo-liberal economic thinking, create socio-economic transformations that affect the well-being of large segments of the population - nationals and migrants alike. Such a climate fuels economic insecurity and generates fears and anxieties, surrounding welfare systems, employment or social cohesion. In the absence of successful and comprehensive policies by governments to address these concerns, scapegoats are sought and, regardless of their economic contribution, migrants are all too often blamed for such situations. This encourages a climate of social and cultural intolerance that paves the way for a narrow security-oriented response to much deeper socio-economic challenges.   

Conclusion

Together, market forces, sovereignty and security constitute an unfavourable context for the Convention, as migrants’ rights are understood as threatening these three imperatives: rights would reduce the economic benefits of migration, increase irregular migration by creating attractive conditions in destination states and reduce states’ prerogatives to treat non-citizens as they wish. Viewing migrants as full human beings with rights runs contrary to their perception as undeserving outsiders, economic entities or security threats. In this context, the Convention is unlikely to be successful. Even if known to (and properly understood by) all stakeholders, and even in the absence of major legal incompatibilities (at least in developed states), its approach is bound to face reluctance. 

Yet, it is precisely in such a context that the Convention is needed: by establishing legally binding standards for the respect of migrants’ rights, it represents a potential counterforce to dominant forces. In this sense, international cooperation on migration should rely upon the Convention, which provides a common base for discussion and the shared definitions that make cooperation possible. Most importantly, the Convention presents the very advantage of existing. The elaboration of another treaty of this ambition is unlikely in today’s context. 

