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NGO Report to the Committee on the Elimination of
Racial Discrimination
With regard to the New Zealand government's Consolidated Periodic
Report under Article 9 of the International Convention on the
Elimination of All Forms of Racial Discrimination1

Introduction
1. Peace Movement Aotearoa is the national networking peace organisation in Aotearoa

New Zealand. We are a Pakeha (non-indigenous) organisation, and our membership and
networks mainly comprise Pakeha organisations and individuals.
2. As the realisation of human rights is integral to the creation and maintenance of peaceful

societies, promoting respect for them is a key aspect of our work. In the context of
Aotearoa New Zealand, our main focus in this regard is on support for indigenous peoples'
rights - in part as a matter of basic justice, as the rights of indigenous peoples are
particularly vulnerable where they are outnumbered by a majority and often ill-informed
non-indigenous population as in Aotearoa New Zealand, and because this is a crucial area
where the performance of successive governments has been, and continues to be,
particularly flawed.
3. There has been a persistent pattern of government actions, policies and practices which

discriminate against Maori, historically and in the present day. Underlying these has been
the denial of the inherent and inalienable right of self-determination - of the selfdetermination that was exercised by Maori prior to the arrival of non-Maori; which was
proclaimed internationally in the 1835 Declaration of Independence; the continuance of
which was guaranteed in the 1840 Treaty of Waitangi (the Treaty); and, in more recent
years, was confirmed as a right for all peoples in the international human rights covenants.
4. The historical and present day discrimination against, and denial of the rights and

freedoms of, Maori stem from the failure of successive New Zealand (NZ) governments,
including the current one, to honour that guarantee in the Treaty. This can therefore be
viewed as a source of fundamental discrimination from which other discriminations against
Maori arise, and many of the concerns raised in our Report relate to the government's
approach to the Treaty.
5. During the time covered by the Consolidated Periodic Report (the Periodic Report), and

since, the government has engaged in a concerted effort to diminish respect for the status of
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the Treaty, and this has created a climate where further erosion of the human rights and
fundamental freedoms of Maori is more likely to occur.
6. Our Report covers issues that are currently, or have been in the past, a specific focus of

our work. We wish to emphasis that the comments which follow are from our perspective
as a Pakeha organisation; we do not, nor would we, purport to be speaking for Maori in any
sense.
7. We appreciate this opportunity to contribute to the assessment of the Periodic Report,

and thank you for your attention to our comments.

Overview
8. During the time covered by the Periodic Report, there have been a considerable number

of developments which are of deep concern with regard to the government's compliance
with the International Convention on the Elimination of All Forms of Racial Discrimination
(the Convention), and in particular with the Committee on the Elimination of Racial
Discrimination (CERD) General Recommendation No. XXIII: Indigenous Peoples. There
has been an ongoing pattern of denial of the human rights of Maori, along with attempts to
diminish the status of the Treaty and thus of Maori collectively and individually.
9. In this Report we cover some of those developments, referenced to the relevant

paragraphs in the Periodic Report. It should be noted we have included some comment on
developments since the time covered by the Periodic Report because they are directly
related to points referred to (or not, in some cases) in the Periodic Report, and so that the
Committee has up to date information on matters of concern.
10. There are ten sections below, with comment on:
A. The foreshore and seabed legislation and the government's response to the CERD

decision on the legislation2 (Periodic Report, paragraph 64);
B. The visit of the Special Rapporteur on the Situation of Human Rights and

Fundamental Freedoms of Indigenous Peoples3 (not referred to in the Periodic
Report);
C. Sustainable Water Programme of Action (not referred to in the Periodic Report);
D. Legislation and policy: i. Maori Purposes Bill / Treaty of Waitangi Amendment

Act (Periodic Report, paragraph 34); ii. Review of targeted policies and programmes
(Periodic Report, paragraphs 54 and 55); and removal of references to the Treaty in
the iii. Principles of the Treaty of Waitangi Deletion Bill (not referred to in the
Periodic Report), iv. education Curriculum (not referred to in the Periodic Report),
and v. health and disability sector (related to paragraphs 80 and 140 of the Periodic
Report);
E. "Responses to Maori offending" (Periodic Report, paragraphs 157 to 166);
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F. The Treaty of Waitangi Information Programme (Periodic Report, paragraph 27);
G. The government's position on the Declaration on the Rights of Indigenous Peoples

(Periodic Report, paragraph 16);
H. Consultation with Maori on international agreements (not referred to in the

Periodic Report);
I. Constitutional arrangements (not referred to in the Periodic Report); and
J. Impact of NZ companies and government investments on indigenous communities

in other parts of the world (not referred to in the Periodic Report).
.

A. The foreshore and seabed legislation and the government's response to
the CERD decision on the legislation (Periodic Report, 64)
11. During the time covered by the Periodic Report, the foreshore and seabed legislation

has been a particular concern because it is a contemporary issue that illustrates how readily
the human rights and fundamental freedoms of Maori have been, and are, set aside in
Aotearoa New Zealand. Rather than detailing our opinion of the legislation and the issues
around it in the body of this Report, attached as Document 1 is our submission4 to the
Special Rapporteur on the Situation of Human Rights and Fundamental Freedoms of
Indigenous Peoples when he visited here in November 2005, as the submission mainly
focussed on the legislation.
12. That submission includes in the first section comment on, and examples of: the human

rights and fundamental freedoms denied to Maori by the enactment of the foreshore and
seabed legislation; the lack of consideration by the government of the non-discriminatory
alternatives which were available; how the government's response to the Court of Appeal
ruling on the foreshore and seabed created a climate that encouraged racial disharmony and
diminished respect for Maori and for their rights and freedoms; the creation of an
impression that there was united Pakeha support for the legislation which even if accurate
(which it was not, as we illustrate) would not have justified the government's denial of
Maori rights and freedoms, and discrimination against them; and the lack of an effective
remedy for human rights violations, including the decision by the Office of Human Rights
Proceedings not to provide legal representation for a complaint about the Foreshore and
Seabed Act.
13. The submission also includes a reference to the government's unfortunate reaction to the

CERD decision on the Foreshore and Seabed Act. As the Aotearoa Indigenous Rights Trust
and others have provided you with detailed information on this, we will not cover that
further here except to say that rather than promoting respect for Maori and their human
rights, for the Convention and its monitoring body, the government's response did the exact
opposite.
14. With regard to paragraph 64 of the Periodic Report 'Foreshore and Seabed Act 2004',

our feedback to the Ministry of Foreign Affairs on the draft Periodic Report pointed out:
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"This section provides an extremely restricted view of the Foreshore and Seabed Act
and makes no reference to the ongoing and substantial level of opposition to the
legislation among Maori. While the number of "groups" that have applied to the
Maori Land Court or entered into direct negotiations with the government is
specified, the number of hapu and iwi that have not "engaged" should be included to
provide balance.
This section does not substantively address any of the concerns stated in the CERD
decision on the Foreshore and Seabed Act: the apparent haste with which the
legislation was enacted, the insufficient consideration of alternatives, the
discriminatory aspect of the legislation, the extinguishment of the possibility of
establishing Maori customary titles over the foreshore and seabed, and the failure to
provide a guaranteed right of redress. Similarly, the recommendation that the
government resume dialogue with Maori in order to seek ways of mitigating its
discriminatory effects is not addressed.
With regard to CERD's recommendation that "all actors in New Zealand will refrain
from exploiting racial tensions for their own political advantage", the draft Report
should include an explanation of the government's failure to do this. For example,
the Prime Minister's public comments with regard to the CERD decision, and her
comments during the election last September that the Maori Party would be the "last
cab off the rank" in her consideration of possible coalition partners - both of which
diminished respect for Maori and for their human rights, were not conducive to
racial harmony, and were clearly made for political advantage."5
15. With regard to the first point above, the number of "groups" that have not applied to the

Maori Land Court or entered into direct negotiations remains unspecified in the Periodic
Report. The government appears to recognise 97 hapu and iwi (as listed on the back of the
2006 Census individual form6) - many, but not all, have been affected by the legislation, so
the 9 "groups" referred to in the Periodic Report (at paragraph 64: 3, 4 and 9) seems to
indicate a less than enthusiastic response from Maori.
16. Furthermore, having had their foreshore and seabed areas confiscated by the legislation,

it is hardly surprising that some hapu and iwi are attempting to obtain some form of legal
recognition of their rights, albeit in a substantially reduced form because that is all that is
now available to them. Whether or not such recognition will result in any practical level of
authority and control over their foreshore and seabed areas remains to be seen; but given
the dismal record of NZ governments in this regard, it would seem unlikely.
17. There is another section of the Periodic Report we wish to draw your attention to in

connection with the foreshore and seabed, as the passage of that legislation provides an
illustration of its unfortunate effects - that is, the section on Waitangi Tribunal (the
Tribunal) hearings of contemporary matters (paragraphs 37 and 38), in particular the deeply
disturbing, although accurate, statement that the Tribunal's recommendations have not
always been followed because: "they frequently relate to government policy decisions in
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the course of which the Government has itself made an assessment of the relationship
between the Treaty of Waitangi and the particular policy".
18. The government's "assessment of the relationship between the Treaty and [any]

particular policy" is clearly determined by political expediency, rather than by a
commitment to respecting the human rights of Maori and acting in a non-discriminatory
manner towards them. The Tribunal, although established by government and confined by
its legislation, is a body with considerable expertise in Treaty matters and we note that in
'Mission to New Zealand' the Special Rapporteur recommended: "The Waitangi Tribunal
should be granted legally binding and enforceable powers to adjudicate Treaty matters with
the force of law."7

B. The visit of the Special Rapporteur on the Situation of Human Rights
and Fundamental Freedoms of Indigenous Peoples (not referred to in the
Periodic Report)
19. There is no reference in the Periodic Report to the visit of the Special Rapporteur on the

Situation of Human Rights and Fundamental Freedoms of Indigenous Peoples in November
2005, or to his subsequent report 'Mission to New Zealand'8, although he commented on
many matters of direct relevance to the Convention and General Recommendation XXIII.
20. The government chose to respond to his recommendations in a similar way as they did

to the CERD decision on the foreshore and seabed legislation, in this instance by publicly
deriding the Special Rapporteur and the Commission on Human Rights, and stating they
would ignore the recommendations. Below is a sample of excerpts from media reports to
illustrate this:
"Deputy Prime Minister Michael Cullen has described the final report of the UN
Special Rapporteur for indigenous issues as disappointing, unbalanced and narrow.
... "New Zealand is one of only a handful of countries with a significant indigenous
population that has put in place sophisticated mechanisms, mandated by law, to
address historical and contemporary grievances. We must have got it right as UN
human rights treaty bodies regard our efforts as exemplary.""9
"A highly critical United Nations report has sparked outrage in Government ranks
after it issued sweeping criticisms about the plight of Maori and recommended
overturning the Foreshore and Seabed Act. The Government is thumbing its nose at
the report, saying it has no plan to act on its recommendations and accusing its
author of gross inaccuracies. But sensitivity over its contents was clear yesterday,
when it emerged that ministers had had the report for several weeks and had chosen
to make no public statements about its availability. Asked why yesterday, Deputy
Prime Minister Michael Cullen responded: "Why should we? It's not the
Government's report, it's the UN's report." The Government moved to discredit the
report yesterday as the work of "just one person" and Dr Cullen said it "probably
underlines the fact that the committee it comes from is being wrapped up and
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reformed". National Party deputy leader Gerry Brownlee said the report should be
tossed in the bin."10
"Prime Minister, Helen Clark, dismissed the report as unbalanced. Deputy Prime
Minister, and the architect of the Foreshore & Seabed Act, Michael Cullen, said the
Special Rapporteur went well beyond his brief. The government will make what Dr
Cullen calls a brief and carefully worded formal response to the UN; but will not act
on its recommendations."11
"The Government has slammed a special United Nations Human Rights
Commission report on the situation of Maori in New Zealand as unbalanced and
narrow and effectively accused it of interference. Deputy Prime Minister Michael
Cullen said the report by Professor Rodolfo Stavenhagen "was an attempt to tell us
how to manage our political system". "That may be fine in countries without a proud
democratic tradition but not in New Zealand, where we prefer to debate and find
solutions to these issues ourselves." The highly critical report comes as an
embarrassment to a Government that has so wholeheartedly embraced the United
Nations. ... Dr Cullen said the report was full of errors of fact and interpretation and
"probably underlines the fact that the committee it comes from is being wrapped up
and reformed". 12

C. Sustainable Water Programme of Action (not referred to in the Periodic
Report)
21. There is no mention in the Periodic Report of the government's Sustainable Water

Programme of Action13 (the Programme) which began in 2003, even though it has been
developed within the time frame covered by the Periodic Report, and the consultation
meetings with Maori were held in February and March 2005.
22. The Programme relates to fresh water, and while its sustainable aspects are admirable in

intent, the way the government is going about implementing it is not. There are two main
concerns with the Programme: its confiscatory aspects, and an increase in market
mechanisms to manage water supply and use.
23. With regard to the confiscatory aspects, as with the foreshore and seabed, the

government is intent on taking from Maori that which is rightfully theirs, fresh water in this
instance, in the interests of "all New Zealanders" - an assimilationist phrase that seems to
appear with increasing frequency in the government's public statements and policy
documents, and one which often mysteriously seems to exclude Maori.
24. The government's own report14 which summarises the feedback from the consultation

meetings with Maori says:
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"The absence of any discussion of high-level Treaty issues (including issues around
ownership of water) from the Sustainable Water Programme of Action discussion
document Freshwater for a sustainable future was criticised at many hui. There was
also particularly strong criticism from many of the hui that the discussion document
makes little or no reference to Maori viewpoints, issues, and values. The absence of
such references was alienating to many. Concerns were also raised that proposed
actions to enhance Maori participation was only listed 11 out of 13 actions, when it
should be at or near the top of the list, to reflect the Treaty relationship. The lack of
prominence given to the issues for Maori has led to some participants in the hui
being unwilling to fully engage." and
"Many participants called for the Treaty to be a factor in determining the appropriate
level of Maori involvement in freshwater management, and wanted consideration of
the Treaty relationship to be a priority within the Sustainable Water Programme of
Action. Many speakers were of the view that Treaty-based relationship and
ownership issues must be addressed before any major changes to water management
can be considered, with some stating that this was especially so where changes
which might result in auctioning or tendering of water rights, or privatisation of the
resource, were being considered."15
25. Yet the government appears to be going ahead with the Programme as though these

issues were never raised; and in an apparent denial of the rights of Maori with respect to
water, their associated water awareness campaign has the logo 'New Zealand: 4 million
careful owners'.16
26. A briefing paper 'Fresh water: Issues for Maori'17 is attached for your information as it

provides details about the interests and rights of Maori in relation to water, the human
rights implications of the Programme, and also some comment on the increase in market
mechanisms to manage water supply and use.
27. Since that briefing paper was published, a new website, HydroTrader18, was launched

by a private company to facilitate trading in water permits - "Buying, selling or leasing
water permits is now not only possible, but made easy for you with HydroTrader"19.
28. Curiously, given that the government has created the conditions which have allowed

this to occur, the Minister for the Environment David Benson-Pope was reported as being:
"not impressed with a new auction website launched this week, describing it as a "de facto
water market" which the Government had no intention of establishing."20 However, a
spokesperson for the Canterbury regional council: "said the new website had the potential
to improve transparency surrounding water-use consents and increase the efficiency of
water use"21. Additionally: "Meridian Energy Ltd, the biggest water-user on the Waitaki
River, has been calling for tradeable and transferable water rights for more than a year."22
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D. Legislation and policy
i. Maori Purposes Bill / Treaty of Waitangi Amendment Act (Periodic Report, 34)
29. In paragraph 34 of the Periodic Report, the government refers to its intention to set a

cut-off date for the lodging and settlement of Treaty claims as follows:
"There is general agreement that the final resolution of all significant historical
claims will benefit Maori, the Crown and the community generally. Opinions differ
on a reasonable time frame. The Government has stated its intention to set a cut-off
date of the end of 2008 for the lodging of historical claims, with the objective of
having claims settled by 2020. This is considered fair and realistic, recognizing that
time must be allowed for genuine negotiations and due process on both sides. "
30. This paragraph in itself provides a concise illustration of the fundamental problems with

the government's approach to Maori and to the Treaty settlements process. The concept of
"final resolution" conveniently ignores the injustices inherent in the process, as well as the
ongoing contemporary breaches of the Treaty which produce new injustices. The
"intention" is that of the government, not one reached by mutual agreement with Maori,
making the reference to "genuine negotiations" even more ironic. As to this being
"considered fair and realistic", perhaps the government chooses to see it as such, but we
certainly do not.
31. In keeping with their stated intention, on 13 June 2006 the government introduced the

Maori Purposes Bill, omnibus legislation to amend four statutes including the Treaty of
Waitangi Act 1975. The amendments to the latter included a closing date of 1 September
2008 for new historical Treaty claims to be submitted to the Tribunal and defined a
"historical Treaty claim" as encompassing claims relating to events occurring before 21
September 1992.
32. There was no consultation with hapu and iwi before the introduction of the Bill, let

alone anything resembling an opportunity to give their informed consent. Similarly, there
was no discussion with them about whether or not a deadline is necessary, what a
reasonable time period for that might be, and what resources would be provided to assist in
meeting any agreed deadline.
33. Instead, Maori were reduced to making submissions to the Select Committee along with

everyone else who wished to do so, and overwhelmingly stated (as did Pakeha submitters)
their opposition to the unilateral imposition by the government both of a cut-off date, and of
an arbitrary date defining what was a historical claim. The submissions were ignored, and
the Bill passed its third reading in parliament on 7 December 2006 and received Royal
Assent five days later.

ii. Review of targeted policies and programmes (Periodic Report, 54 and 55)
34. The Periodic Report refers to the 2004/2005 review of targeted policies and

programmes (paragraphs 54 and 55), often referred to as "race-based funding" by
politicians and the mainstream media, but does not refer to the government's earlier
'Closing the Gaps' policy.

35. 'Closing the Gaps' was part of the 2000 Budget, and comprised: "spending on social

policy to reduce the gaps between Maori, Pacific Islanders and Pakeha in income and
health. But within a year the 'Closing the Gaps' term had gone, as targeted spending became
a political liability."23 'Closing the Gaps' was renamed 'Reducing Inequalities' and it came
to an end in 200424.
36. The 2004/2005 review was similarly the result of a perceived political liability, largely

a response to the Orewa speech by the National Party leader, Don Brash, as pointed out in
the Report of Tai Tokerau Iwi Collective before you.
37. It is clearly evident that Maori have been seriously disadvantaged by Pakeha health,

education, housing, social welfare, justice, and political systems that do not reflect their
cultural values and practices; and which they do not control. When the government has
provided funding for Maori initiatives or for the provision of culturally appropriate delivery
of education and health services, the basis of that funding is fragile and it can be withdrawn
at any time - as illustrated in the withdrawal of funds intended to increase Maori access to
health and education following the review of targeted policies and programmes.
38. In 'Mission to New Zealand', the Special Rapporteur commented on the review thus:

"The Government has reviewed programmes and policies targeted by ethnicity and
produced guidelines to ensure future targeting is clearly identified with need, not
race. As a result, some programmes have been retargeted based on socio-economic
need rather than ethnicity. The Special Rapporteur considers that such a
"quantitative" approach might lead to neglecting the specific contextual factors that
have impacted the persistent inequalities suffered by Maori and make the aim of
"reducing inequalities" more difficult to attain, and he suggests that special measures
to rapidly improve outcomes "by Maori for Maori" may still be called for."25
39. Certainly special measures could be one approach, but it is our view that the prevention
of discrimination against Maori, so that they can fully enjoy their rights and freedoms,
requires much more than that - especially as the government's view of special measures is
very narrow. While 'by Maori for Maori' programmes are clearly the best way forward, if
control over their funding remains in the hands of the government, they will always be
vulnerable to political expediency.

iii. Principles of the Treaty of Waitangi Deletion Bill (not referred to in the Periodic
Report)
40. The Periodic Report, paragraph 4, refers to the current government comprising a

Labour-Progressive Coalition with confidence and supply agreements with New Zealand
First and United Future. It does not, however, refer to one of the provisions of the
agreement with New Zealand First, which was to support the introduction, first reading and
Select Committee stage of legislation designed to remove all references to the principles of
the Treaty from existing legislation.
23
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41. This took the form of the Principles of the Treaty of Waitangi Deletion Bill which was

introduced to parliament on 29 June 2006, had its first reading on 27 July, and considered
by a Select Committee for the remainder of 2006.
42. The explanatory note to the Bill includes the following: "The Bill seeks to correct an

anomaly which has harmed race relations in New Zealand since 1986 when the vague term
"the principles of the Treaty of Waitangi" was included in legislation", and deteriorates
from there26. The fact that the Treaty is about constitutional and political power, not race,
appears to have eluded the author of that note and the supporters of the Bill.
43. As with the Maori Purposes Bill referred to above, there was no consultation with hapu

and iwi before the introduction of the Bill.
44. While the concept of the Crown defined 'principles' of the Treaty is somewhat

analogous to a concept of 'principles' of human rights (that is to say, a weak substitute for
the real thing), and they are an inadequate representation of the relationship between tino
rangatiratanga and kawanatanga in the Treaty, the Bill was nevertheless opposed by Maori
and Pakeha submitters to the Select Committee. If it is enacted, it will essentially remove
all references to the Treaty in legislation, however insufficient they may be in their wording
and in the way they are applied.
45. Government politicians have stated they will not support the Bill when it is reported

back to parliament, which raises the issue of how the initial agreement to support such
inherently discriminatory and threatening legislation could possibly be justified.
46. Furthermore, it seems the government does not need to enact such legislation, as the

removal of references to the Treaty in policy and practice is already underway.

iv. Removal of references to the Treaty in the education Curriculum (not referred to
in the Periodic Report)
47. One example of this was the release of 'The New Zealand Curriculum: Draft for

consultation 2006'27 - the draft signals the direction the Ministry of Education intends
schools to be taking in their teaching and learning programmes, and sets out the
government's expectations of what school students should be able to achieve by the time
they leave school.
48. The main document had no reference at all to the Treaty; the sole reference was in the

Social Sciences Achievement Outcomes document: "the Treaty of Waitangi is responded to
differently by people in different times and places".28
49. This was a stark contrast to the existing Curriculum which includes:

"The New Zealand Curriculum recognises the significance of the Treaty of
26
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Waitangi. The school curriculum will recognise and value the unique position of
Maori in New Zealand society. All students will have the opportunity to acquire
some knowledge of Maori language and culture. Students will also have the
opportunity to learn through te reo and nga tikanga Maori. The school curriculum
will acknowledge the importance to all New Zealanders of both Maori and Pakeha
traditions, histories, and values."29
50. The difference between the draft and existing Curriculum has also been seen as part of
the government's response to Don Brash's Orewa speech.30
51. When asked in parliament about the removal of the Treaty from the draft, the Minister

of Education, Steve Maharey, denied it had been removed, and said "it will be embodied in
a Maori version of the curriculum next year"31, as though the Treaty is somehow only of
interest to Maori, and therefore not something to be included in mainstream schools. On the
contrary, it is absolutely crucial that accurate information about the Treaty is taught at all
levels of the education system to ensure a high level of public knowledge and
understanding now and in the future.
52. The analysis of responses
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to the draft Curriculum, from Maori and Pakeha
organisations and individuals , revealed that the absence of the Treaty of Waitangi and
issues relating to te reo Maori, biculturalism and Maori concepts and content attracted the
most comment in the long submissions received, and that these were also the issues most
highlighted in the responses to the draft Curriculum questionnaire.
33

53. On 13 March 2007, the Chief Executive and Secretary for Education, Karen Sewell,

told the Maori Affairs Select Committee that the Ministry of Education was wrong to
remove the Treaty references in the draft Curriculum34 and they would be included in the
final version.
54. As with their support for the Principles of the Treaty of Waitangi Deletion Bill referred
to above, the government's approach to this caused entirely unnecessary distress and
anxiety which could easily have been avoided.

v. Removal of references to the Treaty in the health and disability sector (related to
paragraphs 80 and 140 of the Periodic Report)
55. The Periodic Report states that the NZ Disability Strategy "acknowledges the Treaty of

Waitangi and the necessity to consult Maori when developing and implementing disability
strategies" (paragraph 80); and describes the first principle of the NZ Health Strategy
29
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34
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(2000) - which is required under the NZ Public Health and Disability Act 2000 and which
sets out the Government’s current platform for action on health - as: "Acknowledging the
special relationship between Maori and the Crown under the Treaty of Waitangi (paragraph
140).
56. Yet the health and disability sector provides another example of the removal of

references to the Treaty, in the form of a letter from the Acting Deputy Director-General,
Maori Health, Ministry of Health (attached as Document 3) sent to all District Health Board
(DHB) Chief Executives, DHB Chairs and General Managers Maori which begins:
"The Ministry of Health has been given clear directions on the use of Treaty of
Waitangi Statements in the health and disability sector and will no longer make
direct references to the Treaty of Waitangi or its principles in new policy, actions
plans or contracts. Instead the "way forward" for Treaty of Waitangi statements will
focus on improving Maori health outcomes and reducing health inequalities for
Maori."35
57. This policy appears to be part of a concerted effort by the government to reframe Maori

as a "special needs" group, and a denial of their particular position as tangata whenua and
as parties to the Treaty. We are currently trying to ascertain which other public sectors have
received similar instructions.

E. "Responses to Maori offending" (Periodic Report, 166)
58. The criminal justice system is not a particular focus of our work, although we have been

involved in some specific matters in this area, one of which is referred to below.
59. As a general point however, we find the wording of the relevant paragraphs of the

Periodic Report very disturbing. Our concerns about this were outlined in our feedback to
the Ministry of Foreign Affairs on the draft Periodic Report as follows:
"We find the wording and content of these sections to be not only misleading, but
also offensive and racist. The problems with these sections are so extensive that it is
difficult to suggest how they might be improved without a fundamental re-think and
re-write.
As but one example, there is no reference in these sections to the historical and
ongoing processes of colonisation, to the imposition of an alien legal system, or of
the structural racism inherent in the criminal justice system. To suggest as in Section
154 that the "reasons for the over-representation of Maori as offenders" date from
the mid 1950s and 1960s is patently absurd.
Furthermore, to persistently refer to Maori being over-represented as "offenders"
only serves to emphasise the monocultural bias of the criminal justice system and
indeed of this draft Report." 36
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60. We do not consider the final version of the Periodic Report to be much improved in this

regard. The references to Maori being over-represented as "offenders" remain but there is
no attempt at providing a plausible explanation of what is meant by that phrase comparatively higher numbers of Maori may be arrested, prosecuted, convicted, and
imprisoned, but that is not necessarily the same thing as Maori "being over-represented as
"offenders".
61. The statement in paragraph 158 that "There is no current evidence that shows ethnicity

is a contributing factor for offending by Maori" is quite incredible with its insinuation that
perhaps there might be in the future. We are unable to find polite words to express what we
think of the list of "risk factors associated with anti-social and criminal behaviour" which
Maori are "particularly exposed to" in that paragraph, except to say that it appears to
overlook any government responsibility for the existence of sub-standard social and
economic conditions in this country.
62. With regard to the statement in paragraph 161 that: "It is considered essential to protect

and safeguard Maori culture within new prison facilities being built in New Zealand" while we recognise that this has value in terms of Maori who are imprisoned, we are of the
opinion that a focus on protecting and safeguarding Maori culture in the community (as
well as implementing the recommendations made over many years for Maori-based judicial
structures37) would ensure there was little need to do this in prisons in the future.
63. As mentioned above, we do from time to time work on specific criminal justice matters,

including one that has been ongoing during almost the entire time covered by the Periodic
Report (although it is not referred to therein) - that is the case of Steven Wallace38, a young
Maori man who was shot and killed by a police officer, in Waitara on 30 April 2000, after
smashing windows with a baseball bat.
64. To date, more than seven years later, neither the Inquest Report nor the Police

Complaints Authority Report on Steven's death have been released, and many questions
about the shooting remain unanswered - in particular, why the three officers at the scene did
not use a less lethal approach to Steven, including waiting for a canine unit which was
already on its way, as he was obviously not carrying a firearm himself.

F. The Treaty of Waitangi Information Programme (Periodic Report, 27)
65. While this is perhaps a comparatively minor matter, it follows on from the point in

Section D above about the removal of the Treaty from the draft Curriculum and our concern
about the impact that will have on knowledge and understanding of the Treaty in the future.
37
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We note that the wording in the Periodic Report (paragraph 27) about the programme set up
to "enhance public knowledge" of the Treaty remains unchanged from that in the draft
Periodic Report, and include here our feedback to the Ministry of Foreign Affairs about the
bias in material produced by the Treaty Information Unit:
"While there is certainly a need to enhance public knowledge of the Treaty of
Waitangi, there is a matching need for the information to be accurate and unbiased
which is not always the case with the material published by the State Services
Commission's Treaty Information Unit. For example, their timeline makes reference
to the Treaty as having transferred sovereignty to the Crown, despite attempts by
Pakeha Treaty educators to have this changed to make it clear that Maori did not
cede sovereignty. We therefore suggest that this section makes it clear that the
information provided reflects the government's perspective, for example the final
sentence of section 2, point three should read: "The overall purpose of the
Programme is to increase public knowledge of the Treaty from the government's
perspective through greater coordination of existing information initiatives and the
development of new initiatives and resources." "39

G. The government's position on the Declaration on the Rights of
Indigenous Peoples (Periodic Report, 16)
66. The government's deeply regrettable position on the Declaration on the Rights of

Indigenous Peoples, and their attempts to persuade other governments to support their
viewpoint, has been of considerable concern to our members and networks; and a number
have lobbied government MPs in an attempt to change it. We have monitored the
Declaration's progress closely, and published background articles and action alerts40 on it.
67. Rather than go here into the detail of our views on the government's position, in brief, it

is that they are stuck in denial mode when it comes to indigenous peoples' rights, both here
and overseas; and that the extent to which they are obsessed with limiting the right of selfdetermination and emphasising territorial integrity is directly related to the extent to which
they are engaged in denying the full expression of indigenous peoples' rights - any
government with a good and respectful relationship with indigenous peoples within their
national boundaries has nothing to fear with regard to the right of self-determination or the
Declaration.
68. Our comment to the Ministry of Foreign Affairs and Trade on the draft Periodic Report

pointed out:
"The draft Report does not include any reference as to how the government's
position on the Draft Declaration on the Rights of Indigenous Peoples, or on any
other international agreement which affects Maori, was formulated; nor how Maori
were involved in this process. We suggest that an additional section be added to
provide this information."41
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69. We note this information has not been included in the final version, presumably because

the government has not involved Maori in the process in any meaningful way as has been
detailed in the Report from the Aotearoa Indigenous Rights Trust before you.

H. Consultation with Maori on international agreements (not referred to in
the Periodic Report)
70. Similarly, the government has not involved Maori in any meaningful way in reaching

its position on or negotiating other international agreements. A recent example of this is the
Trans-Pacific Strategic Economic Partnership (Trans-Pacific), negotiated and signed during
the time covered by the Periodic Report. Negotiations involving Chile, Singapore and the
NZ government began in 2002, with Brunei joining in 2005; it was signed in July and
August 2005; and entered into force in May (NZ and Singapore), July (Brunei) and
November 2006 (Chile)42.
71. Research on Maori and neoliberal trade agreements, published earlier this month, has

this to say about the involvement of Maori in the negotiation of the Trans-Pacific:
"The Trans-Pacific deal is similar to a series of other neoliberal trade agreements,
not simply in terms of the policies and principles that underpin it, but also in terms
of the process by which it was negotiated, with little public input and
marginalisation of critical voices. Consultation of any kind with Maori was
negligible, let alone at a level that would recognise Maori tino rangatiratanga or
Maori as a party to Te Tiriti o Waitangi.
In terms of consultation with Maori outside government, the Federation of Maori
Authorities (FOMA) was the only Maori organisation to be consulted. It is listed as
having made a submission; however, it is not specified if FOMA provided a written
submission. FOMA is a Maori business network that aims to promote Maori
economic development by supporting Maori authorities with a focus on ‘land related
development and the primary industries’. There is no record of what perspective
FOMA provided in their consultation or submission. The Ministry of Foreign
Affairs and Trade (MFAT) National Interest Analysis simply notes that they were
consulted and made a submission. It is unclear at what level this consultation took
place; did it simply involve a conversation, or were FOMA member groups
contacted? Given that FOMA is a business network, it could reasonably be expected
that it may not necessarily have been in complete opposition to the agreement.
Either way, it is not sufficient for one particular perspective only to be accepted as
supposedly representing all Maori."43

I. Constitutional arrangements (not referred to in the Periodic Report)
72. The common thread that runs through the sections above is the government's lack of

involvement of Maori, particularly of hapu and iwi, in decisions about matters that affect
them; and the consequent lack of protection for their human rights and fundamental
42
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freedoms, a situation in which ongoing discrimination against them occurs. While the
Periodic Report refers to the new constitutional arrangements for Tokelau, there is no
reference to a similar need for new constitutional arrangements here in Aotearoa New
Zealand. Yet it is obvious that while the current constitutional arrangements continue,
Maori will not be in a position to fully enjoy their rights and freedoms.
73. In April 2000, a 'Building the Constitution Conference' was held in Wellington; it was

promoted as an opportunity to bring together "opinion leaders" from around the country to
conduct a national debate on constitutional matters. In her opening address to the
conference, the Prime Minister, Helen Clark, said:
"There is of course a lot of sense in the old saying that "if it ain't broke don't fix it".
It seems to me that there is nothing particularly broken about the way our
arrangements work at present but they are quaint. It is that quaintness which will
eventually spark more debate, if not now then sometime in the future. Generational
and demographic change makes that inevitable."44
74. A concise summary of the dismissive viewpoint of a government unwilling to share

privilege and power, and not a viewpoint we share - there is a fundamental problem with
the current arrangements. It is similarly not a viewpoint shared by other Pakeha
organisations and individuals, as, for example, submissions45 to the 2005 Constitutional
Arrangements Committee (CAC) illustrated. The Report from the CAC noted: "The issue
that attracted the most comment from submitters was the relationship of the Treaty of
Waitangi to the constitutional arrangements of modern New Zealand"46, and "the demand
for constitutional change to give effect to the Treaty of Waitangi has been persistent and
from a variety of sources"47.
75. The Prime Minister's viewpoint is similarly clearly not a view shared by Maori, neither

historically nor in the present day; there are many accounts which detail this, as one
example, the Tribunal Report on Taranaki summarised the situation thus:
"Through war, protest, and petition, the single thread that most illuminates the
historical fabric of Maori and Pakeha contact has been the Maori determination to
maintain Maori autonomy and the Government's desire to destroy it. The irony is
that the need for mutual recognition had been seen at the very foundation of the
State, when the Treaty of Waitangi was signed. At no point of which we are aware,
however, have Taranaki Maori retreated from their historical position on
autonomous rights. Despite the vicissitudes of war and the damage caused by
expropriation and tenure reform, their stand on autonomy has not changed. Nor can
it, for it is that which all peoples in their native territories naturally possess. If the
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drive for autonomy is no longer there, then Maori have either ceased to exist as a
people or ceased to be free. "48
76. In the introduction to this Report, we referred to the historical and present day

discrimination against, and denial of the human rights and fundamental freedoms of, Maori
as stemming from the denial of successive governments to recognise and respect the
inherent and inalienable right of self-determination of Maori. It seems obvious that the only
way to ensure their full enjoyment of those rights and freedoms is through a process of
constitutional change, so that the constitutional arrangements of Aotearoa New Zealand
reflect the constitutional arrangements laid out in the Treaty. Maori have expressed their
willingness to negotiate such arrangements on numerous occasions over many years, but
successive governments have ignored this.
77. As we concluded in our submission to Special Rapporteur on the Situation of Human

Rights and Fundamental Freedoms of Indigenous Peoples:
"All that is required to begin the process of negotiation for constitutional change is
the imagination to see the potential beyond the current constitutional arrangements,
the ability to move beyond a monocultural understanding of the world, good will,
and preparedness to recognise Maori power and control of resources. The realisation
of this positive vision for our future would enhance the full and effective enjoyment
of human rights and fundamental freedoms for everyone in Aotearoa New Zealand.
Whether the government can rise to this challenge remains to be seen; we
respectfully urge the Special Rapporteur to do all he can to encourage them to do
so."49

J. Impact of NZ companies and government investments on indigenous
communities in other parts of the world (not referred to in the Periodic Report)
78. This final section covers some of the issues around the government's impact on

indigenous communities in other parts of the world. Politically, their ongoing opposition to
the Declaration on the Rights of Indigenous Peoples has an obvious impact on indigenous
peoples elsewhere, as does their habit of negotiating free trade agreements without the
involvement of indigenous peoples who are included by default in such deals.
79. There are two other areas of concern in this regard, the impact of NZ companies and of

government investments. With regard to the first, so far as we are aware, the government
makes no attempt to assess the impact of NZ companies on indigenous communities
overseas, nor are their activities regulated.
80. Two companies in particular are a cause for concern in this regard, Fonterra and

Rubicon.
81. Fonterra is NZ's largest company and the fifth-largest dairy company in the world. In

the late 1980s the NZ Dairy Board (from which Fonterra was later formed) bought into
Soprole, now Chile's largest dairy company, in which Fonterra owns a 57% controlling
48
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interest50. The impact of Fonterra's agribusiness dairy production and marketing on
indigenous farmers in Chile has not, so far as we are aware, yet been documented, but it is
unlikely to have been positive. As a paper considering the implications of what became the
Trans-Pacific (referred to above), points out:
"In Chile, the Mapuche population makes up a considerable proportion of the smallscale sector involved in dairy in the South. The impacts of an agreement on this
group thus need to be considered (Alfredo Apey, pers.comm. December 4, 2002).
There are numerous Mapuche groups opposed to free trade agreements which intend
to exploit the natural resources of the south of Chile and debate surrounding this
issue has become increasingly confrontational." and "Being able to source global
exports from a cheap labour base in Latin America is highly attractive for the NZ
dairy giant."51
82. The situation of the Mapuche, and the activities of national and multinational

companies operating in their territories, has been a matter of concern for Treaty monitoring
bodies including CERD52, and the Committee on Economic, Social and Cultural Rights53
which has commented on the application of 'anti-terrorism' laws to the Mapuche in the
context of tensions over their ancestral lands; and for NGOs54.
83. Rubicon is a "NZ-headquartered company" which is involved with energy and forestry.

It was formed out of the separation of the Fletcher Challenge Group in 200155 - a Group
that includes Fletcher Challenge Forests, extensively involved in pine plantations on
Mapuche lands in the 1980s and 1990s.
84. Of particular concern currently is Rubicon's partnership (with International Paper and

MeadWestvaco) in ArborGen, "the world's leading forestry biotechnology joint venture"56,
also known as the world's largest genetically modified tree company. They are involved,
among other things, in eucalyptus trials in Brazil for the pulp and paper industry57:
"According to Rubicon CEO Luke Moriarity, Brazil is ArborGen’s "most important
geography". ArborGen is working on "improved pulping" (i.e. low-lignin) Eucalyptus in
Brazil they believe will be highly profitable since they are cheaper to turn into paper.
(Moriarty, L. 2005)".58

50

Fonterra Annual Report 2005-06, which can be accessed from http://www.fonterra.com/wps/wcm/connect/
fonterracom/fonterra.com/Our+Business/Fonterra+at+a+Glance/Financial+and+Statutory+Information/Financ
ial+Reports
51
Murray, W and Challies, E (2002) New Zealand and Chile: Partnership for the Pacific Century? Institute of
Geography, Victoria University of Wellington, at http://www.devnet.org.nz/conf2002/papers/Challies_Ed.pdf
52
See, for example, CERD/C/304/Add.81 Concluding Observations of the Committee on the Elimination of
Racial Discrimination: Chile 12/04/2001
53
E/C.12/1/Add. 105 Concluding Observations of the Committee on Economic, Social and Cultural Rights:
Chile, 26/11/2004
54
See, for example, Human Rights Watch (2004) Undue Process: Terrorism Trials, Military Courts and the
Mapuche in Southern Chile, at http://hrw.org/reports/2004/chile1004/1.htm
55
http://www.rubicon-nz.com/main.cfm?menu=left&ItemId=223&name=Home
56
As above
57
Rubicon's activities in Brazil are outlined in 'Rubicon 2006 Review' (25 August 2006), at
http://www.scoop.co.nz/stories/BU0608/S00439.htm
58
Carman, N., Langelle, O., Perry, A., Petermann, A., Smith, D., JD, and Tokar, B (2006) Ecological and
Social Impacts of Fast Growing Timber Plantations and Genetically Engineered Trees, at
http://www.forestethics.org/downloads/GEtreereport.pdf

85. Eucalytpus and other industrial tree plantations have had a devastating impact on

indigenous peoples in Brazil (and elsewhere) in terms of loss of land, human rights abuses,
social and economic stress, loss of biological diversity, environmental degradation,
pollution and drying up of waterways, contamination from excessive use of herbicides and
chemical fertilizers, and so on. Companies involved in eucalyptus pulping in Brazil include
Aracruz Cellulose, the world's largest producer of bleached eucalyptus pulp, with three pulp
mills producing a total of two million tons of pulp a year59. Aracruz's eucalyptus plantations
are on Tupinikim and Guarani lands, lands which those indigenous communities are
attempting to reclaim.60
86. With regard to the impact of government investments on indigenous communities in

other parts of the world, one example is the operation of the NZ Superannuation Fund (the
Fund). It is an investment fund that was established under the NZ Superannuation and
Retirement Income Act 2001 to accumulate and invest government contributions to
partially provide for the future cost of superannuation61.
87. The Fund began investing in 2003, during the time covered by the Periodic Report, and

its extensive equity portfolio (the only full list available is for June 2006, and it is 52 pages
in length62) includes many overseas corporations that have well-documented records in
human rights and other abuses of indigenous peoples. To provide just three examples:
- Exxon Mobil Corp: number 1 in the list of the Fund's top 10 International Equities in
2007, investment of $67,878,08363. Issues with its operations include destruction of land
and livelihoods in Chad64, and complicity in human rights violations at its liquid natural gas
plant in Aceh65.
- BP Plc: listed in the Fund's top 10 International Equities in 2004 (investment then of
$18,690,82366, of $21,055,660 by June 200667). Issues with its operations include it being
implicated in human rights abuses related to the alleged impact of security arrangements on
local communities in Colombia68, and environmental and human rights concerns around its
new Tangguh liquefied natural gas project in Bintuni Bay, West Papua69.
- BHP Billiton: BHP Billiton Ltd (Australia), investment of $9,705,391 by June 2006, and
BHP Billiton Plc (Britain), investment of $3,841,675 by June 2006. Issues with its mining
operations include it being implicated in human rights abuses, forced relocation, and
environmental degradation around Cerrejon Zona Norte, and the associated 150km railway
from the mine to the coast, in Colombia70, and environmental degradation on Navajo land71.
59
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88. The Fund also invests in a number of companies engaged in activities that have been a

cause for concern72 in Western Shoshone territory. These include Lockheed Martin,
investment of $15,806,421 by June 2006, which is involved in the US government nuclear
weapons testing programme at the Nevada test site73 (and its dominant position as a
military contracting, weapons producing and weapons exporting corporation ensures it is in
part responsible for gross human rights violations wherever armed forces using its products
or services are engaged in military activity against indigenous peoples); and Barrick Gold,
investment of $2,167,276 by June 2006, which is involved in destructive mining operations
on Western Shoshone land74, and indigenous land elsewhere75.
_____________________________

We thank you again for the opportunity to contribute to the assessment of the Periodic
Report and your attention to our comments.

_____________________________

Attached documents
Document 1 - Submission to Rodolfo Stavenhagen, Special Rapporteur on the Situation of
Human Rights and Fundamental Freedoms of Indigenous Peoples, Peace Movement
Aotearoa, 23 November 2005;
Document 2 - Fresh water: issues for Maori, Dr Maria Bargh, September 2006;
Document 3 - Letter from Teresa Wall, Acting Deputy Director-General, Maori Health,
Ministry of Health, 15 December 2006 [copy].
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