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27 November 2012

Written Submission to UN Working Group on Discrimination against Women in Law and Practice on the issue of “discrimination against women in nationality-related matters, including the impact on children.”

Friends World Committee for Consultation (Quakers), an international non-governmental organization in General Consultative Status with ECOSOC, wishes to draw the Working Group's attention to the specific situation of the children born to foreign national women prisoners/detainees. 
Foreign national women constitute a disproportionately high and growing percentage of the prison population.
 An “especially vulnerable”
 group with “limited understanding of the legal system,”
 their needs are “easily overlooked,”
 and in addition, many foreign national women prisoners are pregnant at the point of imprisonment. In the UK for example, “a disproportionate number of foreign women give birth in custody.”
 Foreign nationals “are not one homogenous group”
 and there is an added complication if the mother is not married  to  or is separated from the child's father and she cannot transmit her nationality to the child, or if her immigration status is under question, if she is for example an undocumented migrant, or stateless. Thus, a potential risk for the child born in custody is that they are denied the fulfillment of their right to acquire a nationality.
 

Furthermore, given that most prisons do not permit babies/children beyond a certain age, if the child is stateless or acquires the nationality of the country of birth this could lead to difficulties in relation to the child returning to the mother's home country either in advance of the mother's return, or when she is deported or otherwise returns to her home country. The United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures for Women Offenders (the Bangkok Rules) stipulate that “the removal of the child from prison shall be undertaken with sensitivity…and, in the case of foreign-national prisoners, in consultation with consular officials.” 

We therefore recommend that:

· The normal birth registration system applies to all births of detainees and prisoners, including foreign nationals.

· In the case of women who cannot transmit nationality, the nationality of a child born to a foreign national prisoner may be in question. Therefore, in line with both the Bangkok Rules and the UN Standard Minimum Rules for the Treatment of Prisoners,
 the mother should have access to consular officials, who should be briefed about the importance of taking account of the situation of the baby as well as the mother.

· In case of doubt about nationality or statelessness, the assistance of the UN High Commissioner for Refugees (which has a mandate for statelessness), should be sought.
  
This appears to be a neglected issue and there is at present very little data available as to the number of cases that this affects. We urge the Working Group to take this topic into consideration.
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� United Nations Human Rights Council Resolution 20/4 � HYPERLINK "http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session20/A.HRC.20.L.8_en.doc"��A/HRC/20/L.8� paragraph 15.


� Megan Bastick (2005) Women in Prison: a commentary on the Standard Minimum Rules for the Treatment of Prisoners Geneva: Quaker United Nations Office.


� United Nations Office on Drugs and Crime Handbook for prison managers and policymakers on Women and Imprisonment p.8


� United Nations Office on Drugs and Crime Handbook for prison managers and policymakers on Women and Imprisonment p.76


� World Health Organisation (2009) Women’s Health in Prison: Correcting Gender Inequity in Prison Health p.2.


�  Prison Reform Trust No Way Out: A briefing paper on foreign national women in prison in England and Wales (2012) p.13


� Female Prisoners Welfare Project (FPWP) Hibiscus�Response to � HYPERLINK "http://www.justice.gov.uk/docs/breaking-the-cycle.pdf"��Breaking the Cycle: Effective Punishment, Rehabilitation and Sentencing of Offenders�. [Online] Available at: � HYPERLINK "http://fpwphibiscus.org.uk/?p=758"��http://fpwphibiscus.org.uk/?p=758� (accessed 16 Nov 2012).


� United Nations Convention on the Rights of the Child, Article 7.


� The United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures for Women Offenders (the Bangkok Rules), A/RES/65/229 Rule 52 (2).


� United Nations Convention on the Rights of the Child, Article 7.


� See the UN Standard Minimum Rules for the Treatment of Prisoners, A/RES/65/229 Rule 38. (1) “Prisoners who are foreign nationals shall be allowed reasonable facilities to communicate with the diplomatic and consular representatives of the State to which they belong” and Vienna Convention on Consular Relations Article 36 1. (c) “Consular officers shall have the right to visit a national of the sending State who is in prison, custody or detention, to converse and correspond with him and to arrange for his legal representation.”


�See the UN Rules for the Treatment of Women Prisoners and Non-custodial Measures for Women Offenders (the Bangkok Rules), A/RES/65/229 commentary on Rule 53 (2).





