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To: The Office of the High Commissioner for Human Rights

United Nations Office at Geneva

CH 1211 Geneve. 10

Re: Discrimination against women and children in Nepal’s citizenship laws vis-a-vis Report on discrimination against Women in nationality-related matters, including the impact on children - Human Rights Council Resolution 20/4

We write to express concern regarding discriminatory practices in implementing the citizenship laws in Nepal. Specifically, we wish to draw your attention to discrimination against women’s access to citizenship documentation and procedures and, in turn, the lack of access to citizenship for children. Insufficient protections in the current legal framework effectively deny women equal rights with respect to acquiring and conveying citizenship.
 These provisions violate Nepal’s obligations under international law to respect the rights of all children to a nationality.

Nepal’s citizenship regulations are listed in the Citizenship Act of 2006.
 The interim constitution of 2007, which is currently binding as the country is governed by a caretaker cabinet pending new legislative elections, also dictates citizenship rights.

However, despite guarantees of equality in both the Citizenship Act and the Interim Constitution, extensive discretionary power is given to local officials and discrimination persists. In practice, currently, authorities only grant citizenship by descent through the father.
 Authorities can directly convey citizenship to children through their father without exceptions; however Nepali mothers, if married to a foreigner, can only do so through the naturalization process, which local NGOs describe as obstructive and overly-bureaucratic. In practice, this has led to women being forced to provide their children’s fathers’ documents in order to prove Nepali citizenship of their children. As a result, local NGOs have documented a variety of cases in which women and children have been denied access to full citizenship rights including widows, abandoned women, and women married to non-nationals. 
Before the dissolution of the Constituent Assembly and Parliament in May 2012, the draft constitution approved by Nepal’s political parties perpetuated discrimination on the grounds of marital status and national origin in Nepal’s citizenship laws. Various drafts have, threatened to institutionalize other forms of discrimination by limiting citizenship to children born to a Nepali mother and father.
 The draft that was approved in May 2012 required that both parents prove Nepali citizenship for their child to be considered a citizen.
 Therefore, children with one Nepali and one foreign parent would be ineligible for citizenship if the foreign parent cannot or does not wish to adopt Nepali citizenship.
 Furthermore, by requiring both parents to prove Nepali citizenship, the draft law effectively denies citizenship to children born to single mothers or fathers.
  
A crucial document

An international civil society organization estimates that millions of people in Nepal lack citizenship documents and face barriers to acquiring them.
 A Nepali who lacks proper citizenship documents faces denial of a range of state services including pensions, driver’s licenses and passports, government jobs, and physical access to government facilities. Individuals without citizenship certificates cannot open bank accounts, inherit land, or register to vote.
 In some instances, people without citizenship certificates may be rendered stateless. 
Millions left in limbo

The election commission has found that as many as 40 per cent of residents in some districts do not have citizenship papers. The Carter Center estimates a total of 2.1 million people may lack citizenship documents.
 
Data from citizenship outreach projects reveal a troubling gender gap and an environment of deeply-entrenched gender-based discrimination. In a 2011 UNHCR-funded project conducted in five districts by the Dalit NGO Federation, the organization identified nearly 14,000 persons without citizenship documents, of whom 56 percent were women. During the process of helping these people obtain citizenship certificates, the NGO reported that they received threats from husbands who did not want to give permission for their wives to obtain citizenship.

According to the 2001 federal census, 13,788,347 people in Nepal were eligible for acquiring citizenship. But data from the Home Ministry, the body responsible for coordinating citizenship, shows that the total number of citizenship certificates distributed since that date falls significantly lower than that.
 
Research has shown that women in Nepal who lack citizenship documents tend to come from marginalized groups, including widows, Dalits, people living in poverty, people in landless tribes, and people displaced by the conflict.
 Children who were conceived as a result of rape face multiple barriers to accessing citizenship. 
Seeking justice

Several cases brought before the Supreme Court of Nepal demonstrate the breadth of discrimination experienced by women and children in Nepal and the problems that persist despite the current laws. 
Nakali Maharjan v. the Office of the Prime Minister and Council of Ministers et.al. [April 6, 2008]: The Court declared that married women can obtain citizenship certificates in their father’s name and based on their father’s citizenship certificate.
Ranjit Thapa et.al. v. the Office of the Prime Minister and Council of Ministers et.al. [June 26, 2009]: The Court ruled that the applicant for citizenship can obtain a citizenship certificate based on residence address of either mother or father.
Sabina Damai v. District Administration Office, Dolakha et.al. [February 27, 2011]: The court ruled that children of Nepali mother where the father is Nepali, but missing or not known, can acquire citizenship by descent through their mother.
Tek Tamrakar on behalf of Pro-public et.al. v. Cabinet Secretariat et.al. [September 15, 2005]: The court ruled that the government must grant citizenship to Badi children—the children of low-caste female sex workers—who cannot identify their fathers.
Sarojnath Pyakurel v. Office of the Prime Minister and Council of Ministers et.al [February 7, 2008]: Citing CEDAW, the Court ruled that the government must make the acquisition of citizenship accessible and simple—including for single women. 
Nina Tamang (Gurung) v. District Administration Office (DAO), Nuwakot et.al. [January 11, 2012]: The Court ruled that the government must grant citizenship to a woman who had all of the proper documents, but could not locate her father. 
Nevertheless, while the judiciary has contributed to progressing women’s and children’s citizenship rights, discrimination persists and comprehensive access to citizenship documents remains elusive for millions in Nepal.
 
Implications for the future

The discriminatory effects of Nepal’s proposed constitution are threefold: 

· women would be unable to obtain citizenship documents without the endorsement of male relatives;
· women would be unable to pass on their citizenship to their children; 

· women may be unable to advocate for their children’s citizenship even when the proper documents are present as the draft constitution would maintain the requirement that they need the express permission of a male relative to do so. 
According to the International Crisis Group’s analysis of the 2012 constitutional deadlock, the “provision [in the draft constitution] will almost certainly increase the number of stateless Nepalis who are children of single mothers…”

Human Rights Watch Urges the Office of the High Commissioner for Human Rights to Make the Following Recommendations to the Government of Nepal Regarding Discriminatory Nationality Laws:
· Ensure that the process of acquiring citizenship is freely accessible to all people in Nepal per the 2006 Citizenship Act and the 2007 Interim Constitution.
· Set out in law reasonable means by which children who cannot identify their parents can establish their citizenship and access documents.
· Amend all citizenship laws and policies to explicitly provide for mothers to convey citizenship on their children without requiring involvement of the father or any other relatives.

� Nepal legally recognizes three genders, which on official forms appear as: “male,” “female,” and “other.” The Supreme Court, noting that discrimination occurs against LGBTI people who do not identify as male or female, ruled in 2007 that all people, regardless of gender or gender identity, should have equal access to citizenship documents. In May 2012, the Ministry of Home Affairs issued a directive stating that citizenship certificates must be issued with all three gender markers as the individual declares. Draft instructions on changing one’s gender on citizenship documents remain pending, but currently mandate self-identification as the sole criterion for acquiring citizenship documents marked “other.” It is concerning that people possessing documents marked “other” might encounter similar citizenship discrimination as that experienced by women—namely the inability to pass on Nepali citizenship to children without the consent of a male relative. The High Commissioner wrote in August to LGBT rights leaders in Nepal acknowledging the importance of allowing citizenship documents to be issued to people who identify outside the gender binary. (letter on file with Human Rights Watch). See: Bochenek & Knight, “Establishing a Third Gender in Nepal: Process and Prognosis,” Emory International Law Review, vol. 26.


� International Covenant on Civil and Political Rights (ICCPR) , adopted December 16, 1966, G.A. Res. 2200A (XXI), 21 U.N. GAOR Supp. (No.16) at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171, entered into force March 23, 1976, art. 24 (3); Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), G.A. res. 34/180, entered into force, September 3, 1981, ratified by Nepal on February 18, 1982, art. 9. Convention on the Rights of the Child, adopted November 20, 1989, 1577 U.N.T.S.3 (entered into force September 2, 1990), ratified by Nepal September 14, 1990,  art. 7.
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