CONFERENCE ROOM PAPER # 3
Articles 19 and 20 of the ICCPR

Nazila Ghanea

“The peculiar evil of silencing the expression of an opinion is, that it is robbing the human race; posterity as well as the existing generation; those who dissent from the opinion, still more than those who hold it. If the opinion is right, they are deprived of the opportunity of exchanging error for truth: if wrong, they lose, what is almost as great a benefit, the clearer perception and livelier impression of truth, produced by its collision with error.”

“Freedom of speech is not a core value, requiring special protection. It is a value that must be balanced against equally, if not more, compelling values, namely 

nondiscrimination, multiculturalism and social harmony.”

“The road to genocide in Rwanda was paved with hate speech.”

I. Text and Definitions

Both Article 19
 and Article 20
 of the International Covenant on Civil and Political Rights [ICCPR] bear testament to the fact that although freedom of expression is “one of the most widely accepted rights”,
 it is not absolute right and there are prohibitions and limitations attached to it. Indeed the related jurisprudence has outlined the “complex jurisprudential weighting of rights, interests and values”.

This paper will focus on the content and scope of Articles 19 and 20 of the ICCPR, the inter-relationship between them and the obligations of States parties in that regard. Attention will be given to context, interpretations and jurisprudence in attempting to sketch a preliminary response to these questions.
Article 19

The right to hold opinions without interference is an absolute right, as observed by the Human Rights Committee. Article 19(1) “permits no exception or restriction”,
 it is only in its expression that ‘special duties and responsibilities’, and hence possible restrictions, may apply. These special duties and responsibilities are addressed in Article 19(3) and relate to “the interests of other persons or to those of the community as a whole”.
 The note of caution is that the State party “may not put in jeopardy the right itself”
 in its application of these restrictions. Any restrictions must be:

1- Provided for by law; and 
2- They must be imposed for one of the following purposes:

a. respect of the rights or reputations of others [Article 19(3)(a)]; OR the protection of:
b. national security,
c. public order (ordre public), 
d. public health OR
e. morals, [Article 19(3)(b)]
3- AND be justified by the State party concerned for one of those purposes. I.E. be necessary to achieve that legitimate purpose or aim – hence the restriction imposed on freedom of expression must be proportional to the value which the restriction serves to protect.
Article 20
Article 20 places an obligation on States parties “to adopt the necessary legislative measures prohibiting the actions referred to therein”,
 by showing that they have been “prohibited in law” or show that “appropriate efforts intended or made to prohibited them”
 have been made. According to the Human Rights Committee, full and effective compliance with this obligation requires “a law making it clear that propaganda and advocacy as described therein are contrary to public policy and providing for an appropriate sanction in case of violation”.
 Other than saying that such propaganda and advocacy ‘shall be prohibited by law’, the article itself is silent. One would presume that the threshold set for this requirement on the state for action, this positive obligation – rather than permission – on the state to take action must be high, but how high? 

Hate Speech

Nowak has noted the lack of uniformity and extraordinary vagueness – and hence risk of abuse – of the term ‘advocacy’.
 However, reference in Article 20 to both ‘propaganda for war’ as well as ‘advocacy of national, racial or religious hatred’ is indicative of the gravity of hatred that it is concerned with. It goes on to qualify it as hatred which is conditioned by that which ‘constitutes incitement to discrimination, hostility or violence’. Brink notes 
“There is much speech that is discriminatory but does not count as hate speech. It reflects and encourages bias and harmful stereotyping, but it does not employ epithets in order to stigmatize and insult … vilify and wound. … hate speech is worse than discriminatory speech … hate speech’s use of traditional epithets or symbols of derision to vilify on the basis of group membership expresses contempt for its targets and seems more likely to cause emotional distress and to provoke visceral, rather than articulate, response.”
 
The advocacy of hatred constituting incitement is certainly a lot more specific and damaging than all expressions that may be deemed discriminatory.

Discrimination, Hostility and Violence

Article 20’s concern is with hate which ‘constitutes incitement to discrimination, hostility or violence’. Clearly there is a wide spectrum between ‘discrimination’, ‘hostility’ and ‘violence’; and their respective thresholds. 

‘Discrimination’ at least has the benefit of specific protection elsewhere in the ICCPR.
 Its Article 26
 articulation upholds “an autonomous right”,
 clearly offering a “substantive equality guarantee, rather than a guarantee limited only to the rights of the ICCPR”.
 Nowak makes what Article 26 adds to Article 2 crystal clear in the following: “The Covenant contains no provision granting a right to sit on a park bench. But when a State party enacts a law forbidding Jews or blacks from sitting on public park benches, then this law violates Art. 26.
 However, “not every differentiation of treatment will constitute discrimination, if the criteria for such differentiation are reasonable and objective and if the aim is to achieve a purpose which is legitimate under the Covenant”.
 Indeed “identical treatment in every instance”
 may itself be discriminatory as “the principle of equality sometimes requires States parties to take affirmative action”
 and this constitutes “legitimate differentiation”.
 So the ‘advocacy of hatred’ that ‘incites discrimination’ that we are looking for is not concerned with differentiation alone. Indeed since ‘discrimination’ has the lowest threshold, we would be wise to take on Post’s suggestion in relation to Article 20(2) that “states must show that the harm of discrimination cannot be ameliorated by means other than the suppression of protected speech”.
 He gives, for example, the example of educational initiatives. So, whilst prohibited by law, a well calibrated process of responding to hate speech that incites discrimination needs to be carefully ascertained in order for the sanctions adopted at each stage to indeed be “appropriate”.

The question of what will give rise to incitement of hostility and violence
 is yet harder to ascertain. Clarke suggests that “Where certain parts of the population have previously responded violently to perceived criticism … there will be a genuine threat of riots and violence”.
 As one writer has observed regarding racial hatred 
“In the area of hate speech regulation, the most serious problems often relate to owning up to past examples of ethnic violence. While all types of hate speech have the power to intimidate minority groups and in the process disrupt society, hate speech that attempts to minimize or justify past instances of such violence can be extremely disruptive”.
 

A history of violence and persecution are useful indicators. We should, however, be wary of those waiting at the margins to encourage the instrumentalisation of violence, in part perhaps in order to justify the infringement of freedom of expression. This may be just too easy to manipulate, not least by the government itself. Here again we need to be cautious of not losing the full context of advocacy of hatred as well as the incitement to hostility or violence. It is not the violence that should be indicative of the gravity of the speech, the threshold of advocacy of hate should be determined independently of the fact of the incitement of violence. One implication of the terms ‘hostility or violence’ is that, as Nowak has argued, Article 20(2) “does not require States parties to prohibit advocacy of hatred in private that instigates non-violent acts of racial or religious discrimination”.

Other Instruments

Article 9(2) of the African Charter states that “[e]very individual shall have the right to express and disseminate his opinions within the law.”
 It is clear that ‘within the law’ covers legislative limitations such as those contained in the ICCPR. Article 13(5) of the American Convention on Human Rights upholds Freedom of Thought and Expression and offers a similar protection of Article 20(2),
 though its criteria of “incitements to lawless violence or to any other similar action” offers greater clarity and is “narrower”
 regarding the required threshold than Article 20(2)’s “incitement to discrimination, hostility or violence”.
 Indeed, the early drafts of the ICCPR, too, only restricted incitement to violence.

The relationship between, and possible tensions arising from, Article 19 and 20 of the ICCPR mirror those in the Universal Declaration of Human Rights [UDHR]. There it is Article 7 that notes that, in the context of equality before the law and equal protection of the law without discrimination.
 Its Article 19
 protects freedom of opinion and expression without the stating of any limitations, though separately in Article 29(2) – the UDHR’s general limitation clause – upholds limitations that are “determined by law solely for the purpose of securing due recognition and respect for the rights and freedoms of others and of meeting the just requirements of morality, public order and the general welfare in a democratic society”. 
II. Protections Offered and State Obligations Incurred

Article 20(2) “does not declare a right that individuals hold vis-à-vis the government; instead, it requires governments to prohibit certain behavior of private actors vis-à-vis other private actors”.
 I would disagree with the latter point, in that it seems to suggest that the government would not have a role in prohibiting the behaviour of public actors. This is contradicted by the view of the Human Rights Committee itself, in that it observes that States parties “should themselves refrain from any such propaganda or advocacy”.
 

Article 20, does, however, is said to have introduced “an alien element in the system of the Covenant in that it does not set forth a specific human rights but merely establishes limitations on other rights”,
 through “a separate provision”.
 It departs from the limitation grounds within existing rights articles in that “it not only authorizes interference with these freedoms but also requires States parties to provide for corresponding restrictions”.
 This, however, should be understood within the broader context of the state-centred nature of international human rights obligations. Whilst Article 20(2)’s explicit reference is to the state establishing prohibitions in law for inter alia the advocacy of hatred that incites to discrimination, that should not distract us from the wider responsibility of States parties to prevent discrimination, for example by “altering the social conditions that cause discrimination”. Put it in other terms, the state itself should not be deemed a victim of such incitement. The occurrence of such advocacy of hate serves as a warning to the state concerned of its overarching role in obliterating such discrimination through multifaceted interventions at numerous levels.
 It heightens, rather than lessons, its obligations.
  
Stating that it may be ‘alien’ to the ICCPR, however, is an over statement. As Article 5(1) of the ICCPR emphasises that “Nothing in the present Covenant may be interpreted as implying for any State, group or person any right to engage in any activity or perform any act aimed at the destruction of any of the rights and freedoms recognized herein or at their limitation to a greater extent than is provided for in the present Covenant.” Since “no one may engage in an activity aimed at destroying the rights of others”,
 then this clearly provides us with the clearest rationale for the obligations stemming from Article 20. This therefore indicates that “[t]he use of the right to freedom of expression, if aimed to destroy the rights of others, constitutes an abuse of that right and as such may be restricted by law”.
 
But what is the rationale for this restriction? Kretzmer explores three rationales for the restriction of freedom of expression, particularly in relation to racist speech. The first rationale is that this limits the spread of racist ideas, the second that it protects the feelings of victims and maintain public peace, and the third and final one is the symbolic importance of restricting free speech – stressing the “indignity of living in a society in which such speech is tolerated”.
 He finds all three to be problematic and indeed inadequate. He is particularly scathing regarding the second, “Suppressing a view because of its offensiveness is … unacceptable as a general proposition. Many, if not most, political views are offensive to some. Denying the right to express views because of their offensiveness would spell the end of democracy.”
 This, however, is precisely where Caitlin situates the Covenant: “the ICCPR considers the victim’s perspective”
 in balancing free speech “against the listener’s right to have her inherent human dignity protected from hate speech injuries”.
 Kretzmer seeks to go beyond these arguments to search for a causal relationship between racist speech and particular harms caused by it – the spread of racial prejudice and the affront to personal dignity in particular. His analysis finds a sufficient enough relationship between racial prejudice and racial discrimination and violence to justify not disregarding it.
 As the Supreme Court of Canada put it in the R v Keegstra case 
“There is obviously a rational connection between the criminal prohibition of hate propaganda and the objective of protecting target group members and of fostering harmonious social relations in a community dedicated to equality and multiculturalism.  Section 319(2) [where the Canadian Criminal Code places a limit on freedom of expression] serves to illustrate to the public the severe reprobation with which society holds messages of hate directed towards racial and religious groups.  It makes that kind of expression less attractive and hence decreases acceptance of its content.  Section 319(2) is also a means by which the values beneficial to a free and democratic society in particular, the value of equality and the worth and dignity of each human person can be publicized.”

However, the Court does go on to emphasise the importance of clear definitional limits in order to ensure that “only the harm at which the prohibition is targeted” is in fact attacked. The mens rea standard of ‘wilfully’, its public nature and focus on an identifiable group, and requirements of the severity of ‘hatred’ – i.e. “only the most severe and deeply felt form of opprobrium” – serve to ensure that it is “a narrowly confined offence”
 that is only occasionally resorted to. 
Returning now to the question of protections offered, and obligations flowing, from these articles – what light does existing jurisprudence shed on this matter?

III. The Jurisprudential Context: Interpretation and Application of International Standards at the National, Regional and International Levels

A swift review of hate speech case law at the national level – for example, Canada, South Africa, Norway and the US – suggests that little reference is made in such decisions to Articles 19 and 20 of the ICCPR. Where there is reference to international standards – for example the Norwegian Supreme Court case Re Morgenavisen
 – relevant criminal codes and constitutions tend to refer to Article 4 of the International Convention on the Elimination of All Forms of Racial Discrimination [ICERD] rather than the ICCPR. 

Reference to international standards is also rare in regional courts. We will examine only the Convention for the Protection of Human Rights and Fundamental Freedoms [ECHR or European Convention]
 in the examination of both the balance struck on the question of hate speech and prohibition of advocacy of incitement as well as references – if any – to ICCPR standards.
European Convention on Human Rights
In general, ECHR case law “indicates that the Court’s tolerance of speech restrictions depends on a myriad factors, including the breadth of the restriction, the public interest involved and proportionality”,
 and it focuses on an analysis of “the content of the opinions expressed”.
  Defeis has observed that whereas the European Court “has not decided directly the issue of whether criminal prosecution for speech promoting racial or ethnic hatred violates Article 10”, its decisions “support the position that such restrictions are permissible and indeed encouraged”.
 The (former) Commission’s views are, however, clearer on the matter as it has “indicated that speech which promotes ethnic hatred is inimicable in a democratic society”
 and found such cases as manifestly unfounded, as will be seen below. 
The specific cases broadly related to the limits on hate speech have included Lingens v. Austria
 which addressed a journalist who was accused of defamation for publishing two articles criticising a politician who had supported a Nazi candidate, the European Court found that the restriction of the journalists freedom of expression constituted a breach of his freedom of expression; X v. Austria
 was addressed by the European Commission regarding imprisonment for neo-Nazi activities, the Commission did not object and cited ICERD
 in its decision; Glimmerveen and Habenbeek v. The Netherlands
 where the Commission ruled the case of individuals distributing leaflets inciting racial discrimination as inadmissible. Here the Commission noted the relevance of Article 17 of the ECHR (the right inter alia of any group to destroy any of the protected rights and freedoms) and considered that the applicants were “essentially seeking to use Article 10 to provide a basis under the Convention for a right to engage in these activities [i.e. as addressed in Article 17] … which would contribute to the destruction of the rights and freedoms referred to”.
 The Commission found that the applicants could not “by reason of the provisions of Article 17 of the Convention, rely on Article 10 of the Convention”.
 X v Federal Republic of Germany
 dealt with a case where both a civil prosecution for group defamation and a criminal conviction for incitement to hatred was brought against an individual who had displayed pamphlets denying the Holocaust in Germany and referring to it as a “zionist swindle or lie”,
 the Commission upheld the restrictions on his Article 10 rights. The Commission considered the pamphlets to have rightly been “considered defamatory of all [J]ews persecuted or killed during the Third Reich and their surviving relatives”. Interestingly, the Commission also stated that “[t]he fact that collective protection against defamation is limited to certain groups including [J]ews is based on objective considerations and does not involve any element of discrimination contrary to Article 14 of the Convention”.
 One case where the Commission did find violation of Article 10 and passed on to the Court – which concurred – was that of Jersild v. Denmark.
 This case did make reference to international standards on prohibition of race discrimination and propaganda of racist views, including ICCPR Article 20(2), but found Article 4 of the ICERD to be the “most directly relevant”
 to this case. Despite the recognition of its importance, however, the case centred on the necessity of convicting a journalist who had addressed the views of a racist youth group in a documentary.
ICERD

This echoes the wider reasons why there is such a dearth of jurisprudence considering Article 20 of the ICCPR. Article 4 of ICERD’s stronger language is relied up instead in so much of the case law. Article 4 imposes a positive and immediate duty on States Parties to condemn both propaganda and organisations “based on ideas or theories”
 of racial superiority, hatred and discrimination by making it punishable by law, by prohibiting such organisations – whether public or private. Its limitation, however, is its explicit concern with race, colour and ethnicity rather than Article 20 of the ICCPR’s “national, racial or religious”
 hatred, discrimination, hostility or violence. A number of authors, however, have observed that Article 1’s expansive definition of racial discrimination may well include most manifestations of national and religious discrimination too, as it recognises that the “term ‘racial discrimination’ shall mean any distinction, exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life.”
 
ICCPR

An overview of the jurisprudence of the Human Rights Committee related to Article 20 shows that it is assessed in conjunction with Article 19 in most cases, demonstrating its close nexus with freedom of expression. Three such cases will be examined below. 
J. R. T. and the W.G. party. v. Canada
 concerned Mr T., the founder of the political party W.G., alleging violation of Article 19 of the ICCPR. T. attempted to promote membership of the party by playing tape recorded messages condemning the conspiracy of international ‘Jewry’ on advertised telephone numbers. Canada claimed that there had been no breach of the ICCPR (including Article 19) and that in fact the court case preventing T. from further distribution of these messages had given “effect to article 20(2) of the Covenant”
 as his right to “communicate racist ideas” was not protected by the Covenant and was “in fact incompatible with its provisions”.
 The Human Rights Committee concurred that T.’s messages “clearly constitute the advocacy of racial or religious hatred which Canada has an obligation under article 20 (2) of the Covenant to prohibit”.
 Ultimately, however, the communication was declared inadmissible for having failed to exhaust domestic remedies. In this case therefore, although the applicant made a claim in relation to Article 19, the State party concerned raised the exception of Article 20(2) and the Human Rights Committee upheld its relevance, and underlined it in fact as an obligation on the State party to do so. Clarity is clearly lacking here, as the case was inadmissible. However, it would appear that in this case the Human Rights Committee recognised a higher relevance for Article 20(2) above the restrictions already contained within Article 19(3).
Ross v. Canada
 concerned an author who acted as a resource teacher and who promoted anti-Jewish views in his publications, in the media and in the classroom. He was dismissed from his post and claimed violation of Articles 18 and 19 of the ICCPR. The State party asserted that his publications fell within the scope of Article 20(2).
 Canada made an interesting argument that deserves to be included in full. “The State party argues that articles 18, 19 and 20 of the Covenant must be interpreted in a consistent manner, and that the State party therefore cannot be in violation of articles 18 or 19 by taking measures to comply with article 20. It is submitted that freedom of religion and expression under the Covenant must be interpreted as not including the advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence. In this regard, the State party also invokes article 5, paragraph 1, of the Covenant, and submits that to interpret articles 18 and 19 as protecting the dissemination of anti-Semitic speech cloaked as Christianity denies Jews the freedom to exercise their religion, instills fear in Jews and other religious minorities and degrades the Christian faith.”

The implications of this argument go beyond the scope of this paper, but the overarching role of Article 20 – due to its triggering of Article 5(1)
 – are worth considering. For good measure, however, the State party also claimed that the limitations on Mr Ross were justified pursuant to those recognized in both Article 18(3) and 19(3) respectively.
 Interestingly, the Human Rights Committee didn’t echo Canada’s claim for an overarching role for Article 20 as such, however it recognized the relevance of Article 20 and stated that “the Committee considers that restrictions on expression which may fall within the scope of article 20 must also be permissible under article 19, paragraph 3, which lays down requirements for determining whether restrictions on expression are permissible”.
 It therefore recognized the more exacting threshold of Article 20(2) above and beyond the general limitation grounds of Article 19(3); as well as the relevance of both the former’s restrictions and the latter’s permission. The Committee additionally takes on board the relevance of the restrictions under Article 18(30 of the ICCPR which relates particularly to limitations on manifestation of freedom of religion or belief.
 In the consideration of the merits, the Committee explored the restrictions under Article 19(3) and noted that here, as in Faurisson v France, “[s]uch restrictions … derive support from the principles reflected in article 20(2) of the Covenant”.
 The Committee ultimately found no violation of any of the articles of the Covenant. The Committee’s reference to the collective “right to be protected from religious hatred”
 here gives rise to some questions.
The dissenting opinion of Hipólito Solari Yrigoyen noted that “[i]t must also be pointed out that the exercise of freedom of expression cannot be regarded in isolation from the requirements of article 20 of the Covenant”.
 In this case, the Human Rights Committee states that restrictions that fall within the scope of Article 20 should also fall within the permissible restrictions of Article 19(3). One could therefore consider Article 20 as a specialist restriction built upon those already contained within Article 19(3). 
Faurisson v. France
 concerned the case of a professor of literature at the University of Lyon until he was dismissed and later fined under the French Gayssot law due to alleging that the gas chambers at Auschwitz and other Nazi concentration camps were not used for the extermination of the Jews. He claimed violation of his human rights, invoking “less a violation of the right to freedom of expression, which does admit of some restrictions, but of his right to freedom of opinion and to doubt, as well as freedom of academic research”.
 The State party invoked Article 20(2) of the ICCPR and Article 4 of ICERD, as well as the limitation grounds within Article 19(3) itself. France also asserted that the Gayssot law “does not punish the expression of an opinion, but the denial of a historical reality universally recognized. The adoption of the provision was necessary in the State party's opinion, not only to protect the rights and the reputation of others, but also to protect public order and morals”.
 The Human Rights Committee decided the case on the basis of the legitimacy of the restriction on Faurisson under Article 19(3)(a) and the necessity thereof, and did not further explore the relevance of Article 20(2). However, four of the five individual opinions (signed by seven Committee members)
 appended to the judgment did and are worth considering in some detail.
The individual opinion by Elizabeth Evatt and David Kretzmer, co-signed by Eckart Klein, concurred but elaborated on some points due to the importance of the issues raised. They note that the right of the individual to be free from discrimination on grounds of race, religion and national origins extends also to incitement to such discrimination, as “implicit in the obligation placed on States parties under article 20, paragraph 2”.
 Whilst holding that the Gayssot Act does not make explicit reference to incitement, and that Faurisson’s statements did not “fall clearly within the boundaries of incitement”
 as intended by Article 20(2), the authors go on to say “However, there may be circumstances in which the right of a person to be free from incitement to discrimination on grounds of race, religion or national origins cannot be fully protected by a narrow, explicit law on incitement that falls precisely within the boundaries of article 20, paragraph 2. This is the case where, in a particular social and historical context, statements that do not meet the strict legal criteria of incitement can be shown to constitute part of a pattern of incitement against a given racial, religious or national group, or where those interested in spreading hostility and hatred adopt sophisticated forms of speech that are not punishable under the law against racial incitement, even though their effect may be as pernicious as explicit incitement, if not more so.”
 Recognizing the significance of Holocaust denial within the context of French context, therefore, they go on to suggest that the intent of Article 20(2) may in such circumstances best be met by Article 19(3). Referring to General Comment 10’s recognition that restrictions under Article 19(3) “may relate to the interests of a community as a whole. This is especially the case in which the right protected is the right to be free from racial, national or religious incitement”,
 they recognize the restriction on Faurisson as falling within this as it served “to protect the right of the Jewish community in France to live free from fear of incitement to anti-semitism”.
 They go on to assert the necessity and proportionality of this restriction under Article 19(3) itself when considering not the Gayssot act in abstracto but on Faurisson in particular and with full consideration of his statements as a whole. Here they note that “anti-semitic allegations of the sort made by the author, which violate the rights of others in the way described, do not have the same claim to protection against restriction. The restrictions placed on the author did not curb the core of his right to freedom of expression, nor did they in any way affect his freedom of research; they were intimately linked to the value they were meant to protect - the right to be free from incitement to racism or anti-semitism; protecting that value could not have been achieved in the circumstances by less drastic means”.
 The necessity of the restriction under Article 19(3), therefore, is established by reference to ‘the value’ of protecting from incitement. In making this argument they do not refer again back to Article 20(2), though this is clearly implied. So here Article 20 is projected as a value that may inform the necessity of restrictions imposed under Article 19(3)(a) and (b).  

Bhagwati’s individual opinion also rested on Article 19, considering that “the restriction on freedom of expression imposed by the Gayssot Act satisfied all the three elements required for the applicability of article 19, paragraph 3, and was not inconsistent with article 19, paragraph 2, and consequently, the conviction of the author under the Gayssot Act was not violative of his freedom of expression guaranteed under article 19, paragraph 2”.

Another individual opinion drew a sharper relationship between Articles 19 and 20. In identifying “what restrictions or prohibitions a State party may legitimately impose, by law, on the right to freedom of expression or opinion, whether under article 19, paragraph 3, or 20, paragraph 2, of the Covenant”,
 with an emphasis on the latter. “In so far as restrictions or prohibitions in pursuance of article 20, paragraph 2, are concerned, the element of necessity is merged with the very nature of the expression which may legitimately be prohibited by law, that is to say, the expression must amount to advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence.”
 Lallah contrasts this content-based approach of restrictions on expression contained in Article 20(2) with Article 19(3)’s restriction based on “the adverse effect that the expression must necessarily have on the specified objects or interests which paragraphs (a) and (b) are designed to protect. It is the prejudice to these objects or interests which becomes the material element of the restriction or prohibition and, consequently, of the offence”.
 Since “the statements of the author amounted to the advocacy of racial or religious hatred constituting incitement, at the very least, to hostility and discrimination towards people of the Jewish faith which France was entitled under article 20, paragraph 2, of the Covenant to proscribe.”
 Lallah therefore finds that “the creation of the offence provided for in the Gayssot Act, as it has been applied by the Courts to the author's case, falls more appropriately, in my view, within the powers of France under article 20, paragraph 2, of the Covenant”.
 He also goes on to warn of an excessive reliance on Article 19(3), hence underlining his preference for recourse to Article 20(2) in this case. “Recourse to restrictions that are, in principle, permissible under article 19, paragraph 3, bristles with difficulties, tending to destroy the very existence of the right sought to be restricted. The right to freedom of opinion and expression is a most valuable right and may turn out to be too fragile for survival in the face of the too frequently professed necessity for its restriction in the wide range of areas envisaged under paragraphs (a) and (b) of article 19, paragraph 3.”
 So here Article 20(2) is emphasized as the preferred grounds of restriction as an excessive reliance on Article 19(3)(a) and (b) may destroy rather than just restrict freedom of expression.  
IV. Scope and Links Between Prohibitions and Limitations (Between Articles)

Rights in general are considered interrelated, and in relation to hate speech international instruments “provide safeguards” in the “conflict between speech rights and equality rights”.
 It is also worth recalling that at the international level “speech and expression rights and equality and nondiscrimination rights developed concurrently”,
 lending both centrality in the ICCPR. But what of the question of priority and relationship between Articles 19 and 20? The different conceptions on this matter – as depicted during the drafting of Article 20 – reflect “the split in conceptions of hierarchy in the goals of free speech and non-discrimination”.
 
The positions in the travaux préparatoires were so contradictory that they are unlikely to assist us in making a determination. The positioning of Article 20 after that of 19 was due to a Chilean proposal at the Third Committee in order to make the relationship between the two clearer, it had previously been intended as Article 26 in the draft. Nevertheless, at the same discussion, Austria commented that the content of Article 20 had no direction connection with freedom of expression; Ghana observed Article 19 to protect individual rights and Article 20 collective rights whereas Ireland observed that Article 20 didn’t deal with rights at all; and the Philippines believed Article 20 to uphold the right to life and to live in peace with one’s neighbours.

The opinions of observers, too, differ vastly. Catlin has said that Articles 19 and 20 show recognition of “the importance of balancing both sides of a conflict between two individual rights”.
 Furthermore, “Article 19, paragraph 2 provides the right to free expression. Article 20 directly limits free speech in its prohibition of national, racial, and religious hate advocacy. … Article 19, paragraph 3, reinforces the Article 20 principle by requiring respect for the rights of others, including listeners. … Articles 19 and 20 demonstrate a balancing approach to conflicting, interrelated rights by allowing for the limited restriction of one right in order to more fully effectuate another.”
 To Catlin, therefore, these articles are interrelated and they balance and complete one another.  Kretzmer, though, argues that the ICCPR has given precedence to “antiracism above freedom of expression”,
 and certainly within the narrow confines of Article 20 that is true and extends to other hate speech too. Nowak finds that “[t]he travaux préparatoires [on Article 20] reveal a close nexus to freedom of expression”.
 He also argues that the restriction on Article 20 regarding advocacy of hatred, should be “consistent with the limitation clauses in Arts. 18(3), 19(3), 21 and 22(2)”.
 The Human Rights Committee too confirms this close nexus in that they note in General Comment 11 that the required prohibitions in Article 20 “are fully compatible with the right of freedom of expression as contained in article 19, the exercise of which carries with it special duties and responsibilities”.
 

IV. Interim Observations
From this, let’s move to our interim observations. The first is that the fact of the interrelatedness and link between Articles 19 and 20 is unquestionable. The question is their precise relationship.

The objective of Article 20 is clearly to prohibit extreme expression that reaches a particularly high threshold of propaganda for war or advocacy of (particular) hatreds that constitute incitement to discrimination, hostility or violence. Its relationship with freedom of expression – as well as limitation (or ‘clawback’) clauses and the non-discrimination protections in the ICCPR – are the ones most often highlighted. However, the objectives of this article should not be distanced from the existing obligations within the ICCPR, namely: to give effect to the rights contained in the ICCPR - Article 2(2); full equality before the law, the presumption of innocence, and due process - Article 14; non-retroactivity - Article 15; and equal participation in public affairs - Article 25. The aim of Article 20 can be understood within the overarching objective of Article 5 in that it prohibits and addresses one type of action that would have the effect of destroying the rights and freedoms protected in the ICCPR. It should be noted that this includes action taken by “any State, group or person”. Under Article 20, as in other actions that destroy the rights and freedoms included in the ICCPR, the State may be complicit or indeed the engineer. 
Having acknowledged that much broader, and richer, understanding, however, it is clear that Article 20’s bearing will most often be on Article 19 rights. The little jurisprudence that already exists (whether in relation to Articles 19 and 20, or bringing into play the additional ammunition of Article 4 of ICERD too) testifies to that. Here, it is clear that the narrower and more taxing threshold of Article 20 should certainly not contradict the limitations of Article 19(3), and that much more attention needs to be given to questions that arise.
 When applying the positive obligation of Article 20, it should also be noted that its scope goes beyond the possibility of interfering allowed for in Article 19(b) to the more exacting requirements of prohibiting such ‘advocacy’, ‘hatred’ and ‘incitement’. One should also understand from this that sweeping prohibitions in the law that fall short of Article 20 in fact go against the purpose and spirit of the ICCPR. 
It has been suggested that ‘hostility and violence’ should both be subsumed under the term ‘violence’. Secondly, one should ensure caution so that the content of the alleged hate speech under Article 20 is assessed as reaching the required threshold before examining the existence, or otherwise, of violence. In other words, the extent of the violence does not determine in itself the advocacy of hatred. This assessment may be carried out differently in relation to Article 19(3)(b), where the protection of national security or public order itself is set out as one of the limitation grounds. Even in this case, however, this assessment should be carried out in the light of obligations under Articles 26 and 27 of the ICCPR - the State party would need to ensure that this does not have the indirect effect of discriminating against minorities or minority positions. The reason for this distinction between Articles 19 and 20, is that Article 19(3)(b) allows for a limitation on freedom of expression for the protection of national security or public order. Article 20(2)’s test, however, is hatred “that constitutes incitement to … [inter alia] hostility or violence”. The hatred needs to be established first, and then prohibited only if it incites violence (or hostility, or discrimination) - not the other way around. There also needs to be an exacting and ‘rational connection’ drawn between that violence and the group concerned. Care needs to be taken so that neither random nor orchestrated acts of violence, which bear no reasonable relationship with the expression concerned, are taken on board to sway the decision. 
For hatred in itself to incite discriminate or lead to violence necessarily points to a history or pattern of violations. This, therefore, draws attention to the State parties’ failure in eliminating that embedded discrimination against that particular national, racial or religious group. The State should not use strong interference under Article 20 as a fig leaf for justifying such a failure and, indeed, should be vigilant in ensuring that its own officials are not, directly or indirectly, involved in perpetuating such discrimination.
Article 20’s requirement of prohibiting ‘by law’ triggers all the due process guarantees upheld in the ICCPR, as outlined above. The difficulties of upholding these standards in the context of alleged incitement of hatred should not be underestimated. Further to prohibition by law, however, there is the suggestion of a spectrum of well-calibrated sanctions in order not to infringe or have a chilling effect on freedom of expression in general. The obligation of this prohibition by law leads to further questions regarding the balance between responding to, curtailing and attempting to prevent such expression. 

To all of this is added the ongoing challenge of clarifying the threshold of Article 20. The contours of a universal standard on this threshold are yet to emerge from further jurisprudence at the international, regional and national levels. Whilst such jurisprudence will necessarily be decided in a carefully contextualised way, the application of the margin of appreciation doctrine in assessing such cases should not distract from the requirement of a careful supervision of its application. In the longer term, it is hoped, that Article 20 will lend its force to an educative and positive effect on the reduction of instances that will require its use. 
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