Expert Workshop on the Prohibition of Incitement to National, Racial or Religious Hatred:

Institutions and Policies:  Data collection, monitoring and fact finding

The workshop seeks to examine links between article 19 and 20 of the International Covenant on Civil and Political Rights (ICCPR) with regard to freedom of expression and incitement to hatred.  The objective is to improve the effectiveness of prohibitions of incitement to national, racial and religious hatred without derogating from the equally important right of freedom of expression.  Nation states, regional organizations and the international community have developed a variety of instruments and normative frameworks with the aim of guaranteeing protection against incitement to hatred and freedom of expression.  The manner and form in which the array of protections has been variously formulated are eloquently articulated in the background paper: “Study of the prohibition of incitement to national, racial or religious hatred in Africa”
.  While there is still room for improvement regarding creation of legislation that gives life and meaning to provisions of the ICCPR, a big challenge is compliance with existing frameworks.  Central to compliance with commitments that are made under human rights treaties and instruments are issues of monitoring, data gathering and fact finding that enable holding authorities to account and to assess level s of compliance.

Compliance has three main dimensions viz: constitutional, legislative and policy frameworks; institutional arrangements and effectiveness; and practice.  Gathering data and monitoring these three aspects provides a basis for evaluating the extent to which governments are living up to their human rights commitments.  There is no doubting Africa’s renewed commitment to democratic governance that includes better protection of human rights.  In addition to the African Charter on Human and Peoples’ Rights a number of treaties, protocols, charters, and declarations have come into existence at the sub-regional and continental levels especially in the aftermath of the transition from the Organization of African Unity (OAU) to the African Union (AU).  One of the AU’s key objectives is to promote and protect human and peoples' rights in accordance with the African Charter on Human and Peoples' Rights and other relevant human rights instruments
.  Respect for democratic principles, human rights, the rule of law and good governance is included among principles governing the operations of the AU
.  There is however a big gap between the intentions of countries that sign up to human rights instruments and meeting the obligations imposed by such instruments.  It is through monitoring the space between the act of signing, ratifying or acceding to a particular instrument and the actual practice on the ground that the extent to which particular rights are or are not protected becomes clear and remedial action recommended.

The easiest way to monitor protection of rights such as prohibition of incitement to hatred and freedom of expression is through states meeting their reporting obligations under the relevant treaties.  The problem is that state parties do not often meet their reporting obligations or if they do, they are not critical and objective enough to address the pertinent issues that hamper more robust protection of rights.  In most countries the executive branch of government occupies disproportionate public space in relation to other institutions such as parliaments that are supposed to play an oversight role.  Reporting obligations often fall through the cracks within the executive branch because reporting responsibilities are not clearly demarcated between different government departments
 .  Non state actors have taken up the role of monitoring government compliance with human rights commitments with varying degrees of success.  Civil society monitoring of human rights protection is usually regarded with suspicion by state authorities because most monitoring initiatives are perceived as part of a neo-colonial agenda that does not take account of Africa’s historical, social, economic and political particularities.  This perception is given credence to by the fact that most benchmarks and frameworks that are used to gather data and monitor have evolved from established western democracy experiences and contexts.  There is no doubt that established Western democracies have contributed a great deal to human rights and governance theories and best practices.  Inevitably however, universal indicators have tended to emphasize the value systems of norms of organization that are dominant in those more established democracies.
� Background paper by Doudou Diène


� Article 3(h) of the AU’s Constitutive Act


� Article 4(m) ibid


� In most countries treaty issues are dealt with by the ministry of foreign affairs or office of the presidency.  The substantive issues are often the responsibility of the relevant line ministry.  Lack of coordination between different parts of government often results in poor quality reports or failure to meet reporting obligations.





