Statement of preliminary findings by the United Nations Independent Expert on minority issues, Ms. Gay J. McDougall, on the conclusion of her official visit to Kazakhstan, 6-15 July 2009.
15 July 2009
The Independent Expert on minority issues, Ms. Gay J. McDougall, concluded a 9 day official visit to the Republic of Kazakhstan on Tuesday 14 July. The Independent Expert visited Astana and Almaty and held consultations with senior government representatives with responsibilities in the field of minority rights, culture and language, anti-discrimination and equality. She also held numerous meetings with ethnic and cultural associations, non-governmental organizations, journalists, and members of minority communities. The visit allowed the Independent Expert a unique opportunity for dialogue in relation to her mandate to promote implementation of the United Nations Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic minorities. The Independent Expert visited Kazakhstan at the invitation of the Government and notes with appreciation the cooperation of the Government during the preparation and conduct of her visit. She thanks all those who contributed information and assistance.

The Government and the people of Kazakhstan must be commended for the high degree of inter-ethnic and inter-religious cooperation and tolerance that is evident in the society.   Kazakhstan has approximately 130 different ethnic groups, many of which have lived on the territory of Kazakhstan for generations. Initiatives undertaken by the government in the field of minority issues have undoubtedly helped to ensure stability, respect for diversity and a positive sense of national identity. Among these initiatives have been important policies to help to preserve minority languages, the establishment and funding of cultural associations for the preservation of ethnic cultures and traditions, minority language media, and the establishment of consultative bodies, most importantly, the Assembly of the People of Kazakhstan. Members of minority communities with whom the Independent Expert met, commonly described an environment of relative equality and non-discrimination in such areas as private-sector employment, access to services and general societal interactions. 
Nevertheless, a number of issues were brought to the attention of the Independent Expert as matters that require further attention and action by the Government. The Independent Expert notes that the findings elaborated in this statement are of a preliminary nature, are not comprehensive and will be fully considered in her report to the UN Human Rights Council in March 2010. 
The Assembly of the People of Kazakhstan was commonly identified as a unique institution and integral component of the structure of the government of Kazakhstan. The Assembly’s members are drawn from many of Kazakhstan’s minority ethnic groups active in the cultural associations from all regions of the country. There are also Assemblies at the regional level.  The Assembly plays a consultative or advisory role to the President.  Nine members of the Assembly are appointed by the President to the lower house of Kazakhstan’s Parliament, the Majilis. The Independent Expert welcomes the existence of the Assembly as a valuable national symbol of the recognition of minorities and the commitment of the State to the preservation of the cultural heritage of minorities. 
The Independent Expert points out, however, that the Assembly of the People, in spite of the appointment of 9 members to the Parliament, lacks the character of a legitimately representative body.  Rather than emerging from the choices of the minority communities as expressed through a participatory process, the Assembly membership is based on a process of selection by the President.  The membership is not clearly proportionate to the relative minority populations and the members have no accountability to their communities.  It would greatly enhance the potential and legitimacy of the Assembly if members were elected by each minority group directly, and without reference to the cultural associations which are themselves not based on a principle of representativeness.      

The Independent Expert heard from persons belonging to some minority communities who expressed their frustration at their lack of meaningful participation in political life and in decision-making about issues that affect them.  Some noted that even in localities where they are a high proportion of the population, they are not appointed to fill senior regional authority positions. Those positions, including Mayor and Deputy Mayor, generally go to members of the two largest groups, Kazakhs and Russians, by appointment of the central government.  

The Independent Expert notes that Kazakhstan is a country that has not fully completed its transition to democratic institutions. Democratic deficits, centralized governing structures and a lack of transparency generally have greater negative impact on minority communities.  The Independent Expert believes that democratic structures, particularly at local levels, are critical for minorities to voice their concerns and to achieve meaningful solutions. 

Language issues were raised by all minority persons with whom the Independent Expert consulted. The government is moving forward with its policy to establish Kazakh as the State language. While fully appreciating the legitimacy of this policy, the Independent Expert cautions that sensitivity must continue to be exercised to ensure that the policy does not unduly impact upon the rights and opportunities of those communities and sectors of society that might require additional assistance, time and resources to gain proficiency in the Kazakh language. In the period of transition towards the use of Kazakh as the primary language of administration, national and regional authorities must ensure that no discrimination or undue restrictions are experienced, particularly in regard to recruitment, continuation of employment and promotion of civil servants.  Also the rights of citizens to petition government or engage government services should not be impaired.  Particularly in regions with compact minority communities, the Government is urged to use a dual language approach (Kazakh/Russian or Kazakh/minority language) in re-naming  towns and villages and the use of public signs and public information documents. 
In the field of education, most people who talked with the Independent Expert expressed a general satisfaction with the provision of minority language schools. There were some concerns expressed however: ensuring the highest quality in the non-Russian language schools, including the Kazakh schools; guaranteeing adequate funding and resources particularly to schools taught in the languages of the smaller ethnic groups; ensuring sufficient provision of minority language textbooks; ensuring that all textbooks include appropriate consideration of the cultures, traditions, and histories of minorities and their contributions to Kazakh society; ensuring equality of access to university education for students from all groups; and maintaining provision of informal structures such as Sunday Schools where circumstances do not allow for provision of permanent full time minority schools.  Most important is that the non-Russian schools prepare all groups for full inclusion in all aspects of the society.
While non-discrimination provisions exist in both the Constitution of the Republic and in individual pieces of legislation, no cases challenging discriminatory actions on the grounds of ethnicity have come before the courts. Some government officials interpret this to mean that there is an absence of discrimination in the society.  On the contrary, the Independent Expert is concerned that the absence of cases may be evidence of an inadequate legislative framework, a lack of independent and effective mechanisms for individuals to make complaints and a lack of public confidence in the process. 

The Independent Expert fully supports the recommendation of the Committee on the Elimination of Racial Discrimination following its consideration of Kazakhstan in 2004 that a specific domestic law regarding racial discrimination, implementing the provisions of ICERD, as well as containing a legal definition of racial discrimination that complies with ICERD, would considerably enhance enforcement of the rights of individuals from all communities to seek and receive remedies for acts of discrimination against them. Such legislation should establish penalties in the Civil Code for discrimination and should authorize the establishment of a statutory monitoring and enforcement body with effective powers.   The office of the Ombudsman should be restructured into an independent national institution on human rights that complies with internationally recognized rules of independence (the Paris Principles). Further, measures should be taken to address what appears to be a lack of public trust in the police among all communities.    
Kazakhstan has exhibited a high degree of inter-faith harmony and religious freedom for those religions recognized as traditional or orthodox.  However, those faiths considered to be non-traditional in the country (including Jehovah’s Witnesses, Baptists, evangelicals, Scientologists, non-recognized forms of Islam and others) feel that they have not been accorded the same freedoms.  The Independent Expert has received information about rules for registration of religious groups that may violate both the Constitution and international norms; public statements and publications by government warning the population against certain religious faiths; confiscation of property, imposition of fines, arrests, deportations and other abuses of power by police, national security agents and bureaucrats that appear to constitute repression of religious groups. The freedoms accorded to traditional religious groups must be extended to all religious groups.  The government would breach its obligations to guarantee freedom of religion, freedom of thought and freedom of association if it denies registration to an organization as a way to deny the legitimacy of its religious doctrine.  Further, the government must not make a determination that someone’s belief system constitutes a threat to national stability that is punishable without the commission of a criminal act. 

The Government of Kazakhstan is urged to engage in a wide-ranging dialogue with “non-traditional” religious groups about ways to guarantee their full rights and freedoms.  The existing law on registration of religious organizations and activities should be brought into compliance with the Constitution of the Republic and international legal standards. Such laws should in no way restrict the legitimate activities of individuals or religious groups. Repressive measures against religious groups and their members must stop immediately.    

The Independent Expert is also concerned by reports of a number of incidents in the recent past when ethnic tensions flared into violent attacks on particular minority groups, for example Chechens and Kurds. In some cases deaths have occurred and community members have been forced to flee from their homes. While these occurrences have been few and sporadic and do not signal a high risk of sustained inter-ethnic violence in Kazakhstan, the ethnic dimensions of such incidents must not be ignored.  There may be critical issues simmering under the surface that must be addressed in an open and transparent manner to guarantee that inter-ethnic harmony is a reality.  There are positive models of inter-community dialogue that may be useful in this context.  When violence does occur it is vital to instil in all communities a confidence that justice and the rule of law will prevail. 
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