STATEMENT OF PRINCIPLES ON MINORITY AND GROUP RIGHTS IN SOUTH ASIA

Item 3 (b) – working group on minorities at its ninth session, May 2003

The major aim of this statement of principles on minority and group rights in South Asia is to effectively address minority issues and concerns, which cut across countries in South Asia and enhance regional responses. The statement includes 11 principles and an explanation of the meaning of these principles within the context of South Asia. The statement also contains an overview of the constitutional provisions which provide minority protection, and points to some of the major regional and international human rights standards from which each of the principles has been drawn. The principles themselves have been elaborated on the basis of the United Nations Declaration on the rights of persons belonging to minorities, international minority rights standards and, in the absence of regional standards in Asia, specific European instruments and documents, including commentaries thereto, as well as constitutional provisions and jurisprudence in the region. In particular, the principles have been adapted to the issues which are of relevance in South Asia and the circumstances in each of the five countries covered by this statement, namely, Bangladesh, India, Nepal, Pakistan, and Sri Lanka.

The issues covered by these principles have been identified during a meeting of experts from the countries of the region, which was organised by the International Centre for Ethnic Studies in January 2003. There may be additional issues of relevance, such as access of minorities to economic life, which could complement the principles included in this statement. 

Principle 1 refers to the application of the principles which shall be observed by State and non-State actors, and shall apply to all groups and persons without distinction, irrespective of any citizenship, disenfranchised or other status. These principles complement existing norms and standards in human rights, refugee and humanitarian law. 

Principle 2 concerns non-discrimination and affirmative action. Minorities are often in a disadvantaged, marginalised and vulnerable position, therefore requiring special measures to ensure that they benefit from the same rights on a basis of equality with the rest of the population. Non-discrimination in this principle covers not only the usual grounds of non-discrimination but also those which are specific to minorities such as language, religion, and culture. In addition, this principle ensures full equality of all persons before the law, equal protection of the law and equal benefit of the law, and refers to the enactment of laws prohibiting genocide, hate speech and hate crimes. It also covers special measures of affirmative action, which shall however be discontinued after the objectives for which they were taken have been achieved. 

Principle 3 covers the issue of the identity and characteristics of minorities. This is very important in the South Asian context as the wide variety of identities and the multiethnic, multireligious and multilinguistic composition of South Asian societies is neither sufficiently recognised, nor is the identity of minorities actively promoted. This principle goes beyond article 1 of the Declaration on the rights of persons belonging to minorities, in that a reference to personal laws is added, whereby measures to ensure that minorities enjoy their right to identity and characteristics shall not be taken where practices are contrary to international and regional standards, norms and principles or are in violation of national law. Furthermore, the principle allows a person belonging to a minority to be treated or not to be treated as such, an element drawn from the European Framework Convention.   

Principle 4 refers to the promotion of diversity and intercultural education, aiming at combating prejudices and discrimination, and promoting tolerance intercultural dialogue and respect among all groups in society. Intercultural education, as reflected in school curricula, has been identified as a means to encourage the active participation of minorities in sharing knowledge and perspectives of their history, culture, traditions, customs, languages and practices. It also allows both minorities and majorities to appreciate their differences and similarities, and better understand each other through mutual respect and tolerance. 

Principle 5 concerns the right of minorities to freedom of religion. The right of minorities to profess and practice their own religion is of particular relevance in South Asia where religious issues and factionalism have come to dominate much of the political discourse, and have sharpened the expression of identity. This principle details the particular activities which amount to freedom of religion, including: the right to receive or impart instruction of the religion or belief of the minority; the right to freely change one’s religion or belief; to publish and disseminate religious materials; establish, manage and maintain religious institutions; train, appoint, elect or designate by succession appropriate religious leaders; and observe religious holidays.      

Principle 6 refers to the right of minorities to use their own language in private and in public. In South Asia as elsewhere, language is a very personal matter closely connected with identity. Language is also an essential tool of social organisation, which, in many situations becomes a matter of public interest. The use of minority language represents one of the principal means by which minorities can assert and preserve their identity, and the use of language bears on many aspects of the functioning of South Asian States. This principle includes the right of minorities to freely express opinions and beliefs, and receive and impart information in their own language; use their language in private and public gatherings, for the production and airing of public and private radio and televison programmes, as well as in the creation, development and use of written materials. The principle also allows minorities to use their own surnames and first names in the minority language, and to post signs, inscriptions, commercial and other information in their own language. Minorities may also use their own language in their relations with administrative authorities and shall have the right to acquire civil documents and certificates, both in the official and minority languages.  

Principle 7 grants minorities the right to be taught their own language and have instruction in their language, and refers to a series of measures which may be taken to ensure this right. The implementation of this right will depend on the context of the particular situation, including whether the number of students in part of a territory warrant such measures, there is a demand for such measures, and the State is able to commit the necessary resources to respond to such demands. This principle reflects a sliding scale, drawn from the European Charter for Regional or Minority languages, regarding the extent to which minorities may be taught and have instruction in their own language. This ranges from making available kindergarten, pre-school, primary, secondary, university, higher and vocational education in the minority language to making available only a substantial part of primary, secondary and vocational education in the minority language, to teaching the minority language at all levels of the educational system.    

Principle 8 refers to the right of minorities to establish and manage their own unions, associations and institutions. Granting minorities the right to freely associate and to establish and maintain their own institutions contributes to their effective participation in public and political life, and to the maintainance of their own identity and characteristics. Reference is made to the prohibition of any form of discrimination or interference in the establishment and maintainance of such institutions, and the freedom of minorities to seek funding for such institutions from the State, and local, regional and international sources, as well as from the private sector. 

Principle 9 concerns the effective participation of minorities in public and political life. Effective participation is necessary to ensure that minorities are respected, recognised and heard. As no single formula exists that is appropriate to all minority situations in South Asia, this principle focuses on various options for minorities to effectively participate. They range from consultations to the preparation, implementation and assessment of national and regional programmes and plans to participate in decisions and elections, as well as to be represented and to hold office. The principle also grants minorities the right to participate in the conduct of public and political affairs directly or through freely chosen representatives, and lists a whole range of measures which could be taken to this effect. Reference is also made to the prohibition of measures which alter the proportions of the population in areas inhabited by minorities with the aim of influencing minority representation in elections or for other political purposes. 

Principle 10 refers to devolution of power, autonomy and federalism. In South Asia, devolution of power, autonomy and federalism may be necessary to ensure effective participation of minorities in decision-making. These arrangements, which affect the political organisation of multicultural States, allow for the accommodation of minorities and a degree of independence of minority communities in managing their own affairs, in accordance with circumstances at local level. This principle covers a variety of arrangements, ranging from self-administration on a non-territorial basis, to decentralised or local forms of self-government or autonomous arrangements, to a federal system of government.

Principle 11 concerns effective implementation and redress, ensuring that the rights guaranteed in domestic legislation and in international conventions and declarations are effectively implemented and protected. When confronted with violations of their rights, minorities must often overcome significant obstacles in order to access the judicial system and other domestic human rights protection mechanisms. This principle provides for institutions to be established and strengthened, responsible for implementing rights, addresssing violations and providing redress. It also grants minorities effective remedy and compensation for violations of their rights and easy access to all courts and tribunals, at national and international levels, as well as conciliation and mediation mechanisms. A reference is also made to easy access to the United Nations treaty bodies and complaints procedures. 
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