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Mr. Chairperson I am grateful to be given the opportunity to draw the attention of the Working Group on the existing conditions of protection and guarantee of the rights of minorities in South Asia minority rights. You may kindly remember that in 2001 I had drawn the attention of the Working Group to my detailed study on the framework of autonomy now existing in South Asia. I shall now speak very briefly on the context of the principles which my colleague Cecilia Thompson from the International Centre for Ethnic Studies will be discussing soon. They are important as they summarize the experiences of the framework of the protection of minorities existing in one of the most populous regions of the world. The need for evolving a set of principles based on these regional experiences which may enrich contrary to what many of us may think here, global standards also. I do not think we should set a heirarchical relationship between our local experiences and the global standards based on these global experiences. I would also like to inform you that these set of principles have evolved or we have been able to draw them up on the basis of the last three years work. We have been able to achieve a kind of annotated directory of minority organizations, minority newspapers in South Asia. We have made detailed studies particularly minority rights institutions in the region. We have been able to secure from many notable jurists in the region, as well as human rights thinkers and activists, comments on the draft paper. Therefore it in a way represents at least one important segment of the collective experiences of such a significant region as South Asia. 

Now in drawing the attention of the Working Group to the background of the putting together of these principles, I shall put these before you very briefly. First in South Asia Constitutions have included some provisions relating to the protection of minorities and guarantee the cultural and social diversity in the respective polities and societies. But the ways in which these polities function show that Constitutions have not always reflected the reality, due to the way they also function - the majoritarian basis of these respective polities, the poor state of protection mechanisms available in the region and the low level of the constitutionally acknowledged minority rights. The Working Group may know for example that in Nepal, the Constitution does not acknowledge the existence of minorities, it acknowledges the existence of nationalities. 

Second, the history of majoritarianism in South Asia suggests that the ideology of majoritarianism still exerts extensive and decisive influence on the conduct of State affairs, and States often think that these are homogeneous polities and societies, and not multi-ethnic and multi-religious compositions. Furthermore, some of these constitutions do not recognize the existence of minorities at all in their texts. 

Third, the protection of minority rights is granted in terms of provisions of certain rights as rights of individual citizens, but not specifically as rights of members of minorities, that is group rights. Affirmative actions exist mainly as measures of positive discrimination. Rights of minorities are assured only in the form of non-discrimination and equality before the law and in reality this has proved insufficient to guarantee that minorities, who are often disadvantaged by society, may exercise all their human rights without discrimination and on a basis of equality, and may effectively participate in cultural, religious, social, economic and public life, as well as in decisions which affect them. 

Four, minorities remain excluded from decision-making processes in national life, particularly in various levels of administration, formation and function of representative bodies which at times include assemblies, formulation of cultural policies, and significant norms of citizenship. With the consequence that constitutionally and legally provided rights are not implemented in practice, and widespread violations of minority rights and discrimination against particular groups of the population continue on a daily basis, with citizenship having become an impoverished reality. I may draw the attention of the Working Group to the existence of a large number of what we may call non-State persons in South Asia, particularly the South Bhutanese refugees who are now in Nepal, any of who m are not acknowledged as refugees by Nepal and on the other hand they are not acknowledged as citizens of Bhutan by the administration. They form a significant section of the Bhutanese minority in Nepal.   Members of minorities, including religious minorities, have been exposed to abuses perpetrated by private persons sometimes with the connivance or acquiescence of governments, with the criminal justice system failing in many instances in providing persons belonging to minorities with adequate legal redress for abuses suffered.  

Fifth, States of this region have done little to remove what we may call the root causes of religious and other forms of discrimination, and violations perpetrated against minorities. This situation re-emphasizes the need to elevate the national-judicial and legal norms and constitutional jurisprudence in the South Asia region on equal protection and group rights related issues to the standards of international human rights law relating to minorities. 

 I can summarize these characteristics of the situation now. One, constitutional provisions are important but more significant, or at least equally significant are the daily hard facts of discrimination against powerless groups and the ineffectiveness of the juridical structure. With new security laws against them in almost all the countries of South Asia we are witnessing,  instead of protection mechanisms, “crime wars”. 

Two, this failure of Constitutions is accompanied by an increasing belief in the “mythical” powers of special commissions. If the normal justice system fails and administration of justice remains impoverished, how can a protection commission succeed?  

Lastly, the situation basically points to one hard fact: it is not the lack of constitutional democracy that causes discrimination against minorities but the nature of the constitutional democracy, as it exists in the region, by itself is producing this deficit. Such democracy can not but rely on fictive majoritarianism and produce minorities. 

On the other hand, minorities see themselves not as minorities but as peoples who expect co-sharing of resources and power and rights for their own selves and not protection of a weak species. This is a challenge to the politics of constitutional democracy in South Asia where Westminster models rely at the end of the day on a colonial heritage and has not been able to invent popular forms of autonomy. 

Thank you.
