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The purpose of this working paper

1.  It is ten years since the United Nations Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities was adopted and the Working Group on Minorities is about to hold its tenth annual session.  The purpose of this working paper is to review progress in the interpretation and implementation of the Declaration, to identify strengths and weaknesses in the work of the Working Group and to suggest a programme of action for the coming years. 

The objectives of minority protection

2.  It is widely recognised that the treatment of minorities is one of the major issues facing not only the international human rights community but also national governments.  Almost every State has within its territory a number of national or indigenous or immigrant ethnic, religious or linguistic minorities.  Many of the most widespread and systematic patterns of discrimination and inequality and other denials of human rights are experienced by members of minorities.  The initial ten years of the United Nations Working Group on Minorities has produced ample evidence of a wide range of human rights violations against members of minorities:


attacks and other forms of ill-treatment against individual members of minorities;


systematic discrimination against members of minority communities;


exclusion of representatives of minorities from national and local political decision-making;


appropriation by majority communities of land traditionally occupied by members of minority communities;


national development policies and practices that seriously affect the social and economic lifestyle of minority communities. 

3.  The risks of internal tensions arising from these forms of ill-treatment, exclusion, persecution or forcible assimilation of these minorities escalating into more serious conflict are all too obvious.  A large majority of the most serious human rights violations during the latter part of the twentieth century have been committed during internal ethnic and religious conflicts rather than international warfare.

4.  These considerations point towards the need to adopt special measures for the recognition and protection as well as the economic, social and cultural development of minority communities.  This should help to promote tolerance for ethnic, religious, linguistic and cultural diversity which should in turn contribute to more inclusive and stable national societies and to peace and stability in the international community.  But there are legitimate concerns on the part of governments that to agree to and implement every claim on behalf of every minority for separate recognition and special treatment could lead to ever-increasing divisions and fragmentation and in some cases to increased rather than diminished tension and conflict.  From that perspective measures to promote greater integration of members of minority communities on an equal basis may help to produce a more stable and peaceful society in the long term.

5.  The objective of international human rights instruments and policies must be to set standards and develop policies that will assist governments, non-governmental organisations and individual members of civil society in reaching an acceptable and workable balance between these competing concerns.  This is likely to involve the pursuit of a number of distinct but linked objectives:


the prevention of discrimination and the promotion of equality for members of minorities;


the adoption of special measures for the permanent recognition and protection and the social, economic and cultural development of minority communities;


the promotion of tolerance for ethnic, religious and linguistic diversity;


the integration of members of minority communities in the wider political, economic and social society;


the prevention or resolution of potential or actual conflict between distinctive communities and their members;


the development of procedures to encourage effective dialogue between representatives of minorities and their national governments.

In some cases all of these objectives can be pursued simultaneously without difficulty. In others there will be a need to choose between the priority or emphasis to be accorded to each.

Background to the Declaration

6.  The history of the development of human rights protections for minorities illustrates the continuing tension between these various objectives.  At times the main focus has been on the protection of identical rights for each individual human being as such.  At others equal or greater emphasis has been placed on the distinctive rights of members of minority or indigenous communities or on the rights of those communities collectively to state protection.  As the development of human rights standards in this area is well known, only a brief summary need be given.

7.   At an international level the initial steps were taken under the auspices of the League of Nations in the negotiation of a series of treaties in Europe for the protection of minorities within the territories of the newly created 'nation states' in the aftermath of the European war of 1914-18.  These focused mainly on guarantees of non-discrimination, but also made provision for the protection of minority schools and languages.  In the aftermath of the war of 1939-45 there was a reaction against any specific recognition of minorities as such in favour of general guarantees for all individuals of protection from discrimination, and in particular against discrimination on the basis of ethnic or religious identity or membership of a national minority.  There are no other provisions for the protection of the rights of minorities or their members in the Universal Declaration of Human Rights of 1948, nor in the European Convention on Human Rights and Fundamental Freedoms of 1950.  It was not until the adoption of the International Covenant on Civil and Political Rights in 1996 that more specific provision was made under article 27 for the rights of members of minorities to practise their religion, use their language and enjoy their culture.  The reference to the rights of members of minorities reflected the prevailing view at the time that groups or communities as such could not be granted rights.  Though both International Covenants included the right of peoples to self-determination, this has been restrictively defined and applied to exclude any right of secession for minorities or indigenous peoples and the Human Rights Committee has ruled that it has no power to deal with petitions on the issue.

8.  The development of the concept that States have a duty to protect the existence and facilitate the development of minorities as such may be traced to the work of the Conference on Security and Co-operation in Europe, often referred to as the Helsinki process.  The initial Helsinki Declaration of 1975 was concerned primarily with measures to diminish the risk of conflict between the two main power blocks, but contained additional commitments to democratisation and human rights.  This 'human rights basket' was subsequently developed in the Copenhagen Document of 1990 which made a direct link between the prevention of conflict and the protection of minorities: 


... questions relating to national minorities can only be satisfactorily resolved in a democratic political framework based on the rule of law ... respect for the rights of persons belonging to national minorities as part of universally recognised human rights is an essential factor for peace, justice, stability and democracy.

Participating States are then required to 'protect the ethnic, cultural, linguistic and religious identity of national minorities on their territory and create conditions for the promotion of that identity' and to take 'the necessary measures to that effect after due consultation, including contacts with organisations or associations of such minorities'.  These include guarantees in respect of the use of minority languages, the provision of education in or through those languages and effective participation in public affairs.  The implementation of these commitments is the responsibility of the High Commissioner for National Minorities, established within what is now the Organisation for Security and Cooperation in Europe in 1992. The High Commissioner has developed a practice of engaging in dialogue with representatives of minorities and their national governments and encouraging direct round table discussions between them.
 

The focus of the United Nations Declaration

9.  The adoption of the United Nations Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities in 1992 gave worldwide recognition to the concept that the effective protection of minorities requires more than the elimination of discrimination.  The underlying objective, as set out in the preamble, is to contribute to political and social stability and the strengthening of co-operation among States by recognising and protecting the existence of minorities and the rights of their members.  The Declaration re-iterates the general principles of non-discrimination and the rights of individual members to practise their religion, use their language and enjoy their culture as established in article 27 of the International Covenant on Civil and Political Rights.  The major addition is the positive obligation imposed on all States under article 1 to:


protect the existence and the national or ethnic, cultural, religious and linguistic identity of minorities within their territory


encourage conditions for the promotion of that identity


and to adopt appropriate legislative and other measures to those ends.

The remaining articles set out in more detail both the duties of States and the rights of members of minorities, individually or in community with others, on specific issues, including:


effective participation in decisions concerning the minority


education in or through their mother tongue


the content of minority and majority education

full participation in economic progress and development.

10.  By combining in this way the imposition of duties on states to minorities as such and the formulation of specific rights for their members as individuals in their own right or in community with others the Declaration supersedes the long-standing and somewhat unhelpful dispute on whether there can be group or communal as opposed to individual human rights.  But the importance of the rights of members of minorities who wish to assert their rights as individuals rather than as members of a community is recognised by the specific provision that no disadvantage shall result from the exercise or non-exercise of any of the rights in the Declaration.  

Procedures and achievements by the Working Group

11. The Working Group on Minorities was established in 1995 with a mandate to:

(a)  review the promotion and practical realisation of the Declaration;

(b) examine possible solutions to problems involving minorities, including the

 promotion of mutual understanding between and among minorities and

 Governments; and

(c) recommend further measures, as appropriate, for the promotion and protection

of the rights of persons belonging to national or ethnic, religious and linguistic

minorities.

From the start it has in practice carried out two major roles: first the provision of a forum for representatives of minorities to raise issues at an international level and to seek a response from governments; and secondly to assist in the development of standards and the dissemination of examples of good practice in working papers and reports presented by various governmental, non-governmental and academic organisations and individuals.

12.  A substantial proportion of the agenda in each annual session has been devoted to presentations and interventions by representatives of minorities.  This has provided a unique opportunity for members of minority communities that are often the subject of systematic discrimination and are typically excluded from national or local decision-making to raise their concerns at an international level.  They have been able to learn more about the international standards which their governments can be called on apply and in some cases they have been able to engage in direct dialogue with representatives of their own governments on the application of the provisions of the Declaration.  They have also benefited from direct contact with representatives of other minority groups attending the session.  In many cases they have been assisted in developing their knowledge of international standards and procedures and in preparing their presentations in training groups organised in advance of the Working Group sessions by Minority Rights Group International and other NGOs.

13.  The Working Group has also encouraged the development of general standards for the treatment and protection of minorities.  Initially this was focused on the preparation and publication of a formal Commentary on the Declaration.  A series of drafts were prepared by the Chair of the Working Group in consultation with his fellow members and presented for discussion and amendment at the initial sessions.  The Commentary was finally adopted in 2001 and provides a valuable guide to the interpretation and application of some of the more general formulations in the Declaration.
  More recently attention has been focused on the presentation and discussion of working papers and conference room papers describing examples of good practice and problems at national or regional levels and setting out different possible approaches on some of the more difficult and contentious issues.  Working papers and conference room papers have been presented on practice and problems in Russia,
 Hungary,
 Finland,
 and Northern Ireland,
 and on the development of regional standards in Western Europe
 and South Asia.
  More general and academic studies have been presented on issues of political participation, development, autonomy and integration.
  The Working Group has also organised or sponsored international and regional seminars on education
 and autonomy
 and on the particular issues facing minorities in East and Southern Africa,
 Latin America,
 and South-East Asia.
 And it has made a formal invited visit to inspect and report on minority protection in Mauritius.
  The principal issues and problems which these reports and seminars have identified are discussed in greater detail below.

14.  Despite the achievements of the Working Group in highlighting issues of general or specific concern to minorities, some defects in its mandate and procedures have become increasingly obvious.  The ad hoc nature of the proceedings in its annual sessions and the fact that at eash session representatives of different minorities have generally been present have made it difficult for the Working Group to ensure that issues raised in one session are followed through in subsequent proceedings.  As a result exchanges between minority representatives and their governments have tended to be as much a confrontation as a basis for resolving difficulties.  This has been compounded by the fact that the Working Group itself has not generally been able to use its influence to encourage more effective and constructive dialogue.  As a body appointed by and reporting to the Sub-Commission on Human Rights it is not formally in a position to adjudicate or adopt resolutions on individual situations.  There has been a similar lack of sustained focus and impact in respect of standards and guidelines for the development of procedures and capacities at national level.

Major concerns

15.  Two major concerns have emerged from the discussions at the annual sessions of the Working Group:


the need to protect members of minorities from violations of their basic human rights, ranging from murderous and other violent attacks on individuals or communities to systematic discrimination and harassment; 


the need to ensure that States adopt appropriate measures to fulfil their additional and positive obligations to protect and promote the existence, identities and cultures of minorities and their members.

Both of these are explicitly included in the terms of the Declaration.  But the first and some elements of the second are also covered in more general international and regional human rights conventions.  This distinction is significant partly because there are many more international and regional mechanisms for the implementation and enforcement of general human rights than the more specific and positive obligations in respect of minorities but also because there is considerably greater flexibility in the ways in which the more specific positive obligations can be implemented.  The resulting differences in approach to the two sets of rights and obligations should be taken into account in plans for the future work of the Working Group.

The protection of the basic rights of members of minorities

16.  Since its establishment in 1995 the Working Group on Minorities has provided a formal and specific mechanism through which members and representatives of minorities could raise their concerns at an international level.  Many of the issues raised, both in interventions during the annual sessions of the Working Group in Geneva and throughout the year in communications sent to Special Rapporteurs or to the Working Group Secretariat at the Office of the High Commissioner for Human Rights, have involved alleged violations of the basic human rights of members of minorities.  These have included:


violations of the right to life arising out of organised attacks on members of minority communities, some of which have involved State agents and some apparent collusion or connivance by State authorities;


torture and inhuman and degrading treatment of members of minority communities, some of which have again involved State agents and some apparent collusion or connivance by State authorities;


systematic discrimination on racial, ethnic,  religious, or linguistic grounds;


violations of the rights of free expression, association and peaceful assembly of members of minority communities;


expropriation of land and the natural resources of members of minority communities.

All of these constitute violations of rights guaranteed to all persons under the main international human rights covenants and conventions and are not dependent on their status as members of minorities. 

17.  It follows that any or all of these alleged violations can and should be dealt with under the mechanisms established under the relevant human rights covenants and conventions and the associated procedures developed under the United Nations Charter.  Since the Working Group has no explicit mandate to pursue complaints of this kind with national authorities, it is the practice of the Working Group Secretariat to refer well attested complaints of this kind to the relevant United Nations committees and Special Rapporteurs and where appropriate to advise the complainants of the possibility of making an individual complaint to an international or regional committee, commissions or court.  The Office of the High Commissioner for Human Rights is currently developing its internal policies and procedures with a view to increasing the effectiveness of co-operation between the various human rights procedures within the United Nations system and its network of country-based offices.
  But there are some drawbacks to relying exclusively on redress for individual complaints of this kind as a means of seeking effective action to deal with the societal structures and practices that typically result in violations of the rights of members of minorities.  As will be suggested below, better results may be achieved by working more closely with national governments and representatives of minorities with a view to encouraging them to focus on these underlying issues and providing appropriate technical and practical assistance to facilitate that process. It is also likely to require positive action by governments in respect of the second set of minority rights provided for in the Declaration and other regional instruments.         

The implementation of specific and positive obligations for minorities

18.  The main focus of recent discussions in the Working Group has been on the development of more detailed standards on these more positive obligations and rights included in the Declaration and other regional minority instruments, and of practical guidelines for their implementation.  A number of issues on which the terms of the Declaration are not explicit or precise and which require some further discussion and analysis have been identified:

   (a)
the extent to which minorities are entitled or may benefit from formal constitutional or legislative recognition;

   (b)
the extent to which it is permissible or desirable to identify individual members of particular minorities and the criteria for establishing membership;

   (c) 
the range of structures for ensuring effective political participation or autonomy for members of minorities and their representatives at national, regional and local levels;

   (d)
the choice between the provision of separate structures and facilities for members of minorities and facilitating or encouraging their integration in a multi-cultural society;

   (e)
the impact of national development plans on minority communities and alternative approaches to the right of minorities to development;

   (f)
the relationships between the rights of minorities and of indigenous peoples;

   (g)
the implications for conflict prevention and conflict resolution.

The implementation of the general provisions of the Declaration on all these matters involves a substantial degree of choice between different possible and permissible interpretations and approaches.  The discussion of these different interpretations and approaches will provide an essential foundation for the suggested set of regional guidelines or codes of practice or training materials which will be set out in the conclusion of this working paper.

(a) formal constitutional or legislative recognition of minorities
19.  For many years there was considerable discussion and dispute within the international human rights community on how minorities should be defined for the purposes of any protective provisions.  As in respect of article 27 of the International Covenant, there is no formal definition of what constitutes a minority in the Declaration other than the restriction of their provisions to national or ethnic, religious and linguistic minorities.  But there has been relatively little focus in the proceedings of the Working Group on this issue.  It is generally accepted that the existence of a minority is a factual matter to be determined by a mixture of self-identification and objective criteria.  It follows that claims by States that there are no minorities on their territories and that all their citizens are treated equally have not generally been accepted as determinative.  The Commentary on the Declaration, along with the Human Rights Committee's General Comment on article 27 of the International Covenant, suggests that all minorities that are identifiable as ethnically, religiously or linguistically distinctive are entitled to protection regardless of their citizenship and that immigrant minorities are as entitled to protection as those that have a long history in the territory.
  The pragmatic approach, that it is in practice easy to recognise a minority without a formal definition, has not caused any major difficulties in the selection or admission of representatives to the annual sessions.  The important distinctions for the purposes of positive protective measures are likely to be the size and distribution of each readily identifiable minority community rather than those involved in any precise international definition.   

20.  A more significant issue is whether minorities are entitled to some form of constitutional or legislative recognition in national law.  One of the primary demands of many well-established minorities and of indigenous peoples is for formal recognition of this kind.  And in States in which there are two or more major ethnic or religious or linguistic communities there is a general trend to include some reference to this fact in the national constitution.
  This form of recognition provides a formal guarantee for the continued protection of the communities or minorities concerned and provides a firm basis for other measures to promote their identity and ensure their effective participation in the structures for government.  It has been adopted in a number of States in North and South America in respect of indigenous peoples and in a number of other States in which two or more major communities are in political or economic competition, referred to by political scientists as 'deeply divided societies'.  In appropriate cases it can therefore be considered to be good practice.  Where minorities are less well-established or less numerous explicit constitutional recognition may be less practicable.  An alternative approach in such cases may be to include a general reference to the multi-ethnic or multi-cultural nature of the population which in a similar way provides a foundation for more detailed legislative recognition and protection, such as measures to prohibit discrimination, to provide for monitoring of fair participation and to ensure effective or proportional representation in the structures of government in respect of identified groups.  

(b) membership and representation

21.  When rights and duties have been created in respect of minorities and their members, the issues of membership and representation must be addressed.  Who is to be treated as a member of the protected group and who is to be entitled to represent it in formal proceedings or negotiations ?  

22.  Three interlocking approaches have emerged by which membership of a protected minority or community may be determined:


objective or factual criteria;


self-identification;


acceptance by other group members.

The first of these is dependent on evidence or records of such matters as parentage, family background, religious practice or linguistic ability.  The second is initially a matter of individual choice, which may be a positive assertion of membership or the expression of a wish not to be treated as such.  In either case this may be combined with some form of objective assessment, to prevent or discourage false or unreasonable assertion or denial of membership so as to benefit from or avoid the effect of any special measures.  This follows from the wording of article 3.2 of the Declaration which makes it clear that the choice to exercise or not to exercise any special rights as a member of a minority is granted only to those 'belonging to a minority'.  The third approach is the least satisfactory, since it may result in unreasonable or self-interested decisions by group leaders or members to exclude persons who would objectively and by choice be entitled to assert it.  It is therefore preferable to include any element of established custom or practice of this kind in the first category of objective criteria so that any resulting disputes may be objectively determined.  A further issue which arises in some jurisdictions is whether it is permissible for States to maintain a formal ethnic allocation on identity or residence documents.
  This is not in principle contrary to the terms of the Declaration, provided that those involved are free to exercise the right not to suffer disadvantage from the exercise or non-exercise of any special rights. But some further administrative procedures may be required to permit that element of choice.

23.  Similar issues arise in respect of the representation of a protected minority or community in legal proceedings or in consultations or negotiations.  There is clearly a need to facilitate both individual and collective action to ensure the implementation of the rights and duties set out in the Declaration or in national legislation.  Where the rights are formulated as those of individual members of minorities or communities, whether in their individual capacity or in community with others, there should not be any difficulty in respect of either individual, class or representative actions by or on behalf of those directly affected.  Where the rights are formulated as State duties to the minority as a whole, whether in terms of protection, positive action or participation, some provision for representation will usually be required.
  Provision for this is especially necessary in cases where a minority or indigenous community has a deep-rooted sense of its collective identity and its rights as such.  In some cases, however, there is a risk that unrepresentative bodies will seek to pursue objectives or actions that are not supported by or in the interests of the minority or community as a whole.  The activity of 'ethnic entrepreneurs' in promoting exclusive or separatist agendas has been identified as a contributory factor in a number of recent ethnic conflicts. It is therefore desirable that some formal structures or procedures be adopted in national legislation to ensure that the full range of opinions and aspirations are reflected in the implementation of collective rights and duties.  This may involve establishing criteria with a view to ensuring that bodies claiming to represent particular interests operate under some basic democratic principles and procedures.  It may also involve the creation of elected or appointed bodies on a proportional basis with the specific task of representing the interests of the minority or community, or granting a specific role to those elected to national institutions in areas where members of the minority are most numerous. In this sense the issue of representation is closely linked to that of effective political participation.      

(c) effective political participation

24.  One of the major subjects for discussion at recent sessions of the Working Group has been how best to implement the right granted to persons belonging to minorities under article 2.3 of the Declaration  'to participate effectively in decisions on the national and, where appropriate, regional level concerning the minority to which they belong'.  Three broad approaches have been identified:


local or regional territorial autonomy;


functional autonomy;


effective representation in national decision-making.

Each of these has been the subject of detailed analysis both at a general level and with reference to particular examples.

25.  The relationship of these various approaches to the principle of self-determination has naturally caused some difficulty.  The terminology used in article 1 of the International Covenants, that those entitled to self-determination 'by virtue of that right ... freely determine their political status and freely pursue their economic, social and cultural development', is open to widely different interpretations.  Some minority and indigenous representatives have asserted a right of self-determination as peoples.  But most States are reluctant to discuss the issue in those terms, since they fear it might lead to demands by minority communities for secession or unification with adjacent kin states.  One response to this has been to draw a distinction between peoples and minorities and to suggest that minorities as such are not entitled to a right of self-determination but only to effective political participation in respect of decisions concerning them.  With this in mind most representatives of indigenous communities have insisted on their status as ‘first’ peoples and have succeeded in establishing distinctive mechanisms within the United Nations in pursuit of various forms of self-determination.  As will be seen, however, some recent regional seminars arranged by the Working Group on Minorities have called into question the practicality of a clear distinction between minority and indigenous communities.
  And there is a degree of consensus that even in respect of those recognised as indigenous peoples any right of self-determination should be implemented within existing territorial boundaries by the grant of various forms of communal autonomy.  The development of the concept of autonomy as a form of internal self-determination has thus helped to defuse the disputes over classifications and terminology in this area.  

26.  The discussions on this issue have also clarified an important distinction between different forms of autonomy.
  Territorial autonomy on a local or regional basis is likely to be most appropriate in cases where members of a minority are concentrated in a well-defined area for which a degree of political, economic and cultural self-sufficiency is appropriate.  In some cases it may be possible to draw or redraw provincial or regional boundaries to facilitate or accommodate this objective.  The precise degree of autonomy and the extent to which it may be different from that enjoyed in other regions or provinces within the State is a matter for political negotiation.  But in almost every case there will be other communities of a different ethnic, religious or linguistic identity, often part of a larger national majority or minority, within the autonomous territory.  It is therefore important to ensure that effective safeguards against discrimination, inequality or exclusion in respect of those sub-minorities are included in the legislation or constitution governing the autonomous regime.  It will also be important to ensure that the governmental authorities in the autonomous area are entitled to adequate financial resources from overall national resources.

27.  In cases where members of a minority are widely dispersed or not sufficiently numerous to justify the creation of a territorially autonomous unit of government an alternative form of autonomy on a functional basis may be more appropriate.  This may involve the delegation of administrative or regulatory powers to representatives of a particular minority in respect of a range of issues of particular concern, such as education, language, traditional social or economic systems or cultural institutions.  It will again be essential to ensure that those in control of these powers or institutions are genuinely representative and accountable to members of the minority or community affected, that they act in accordance with internationally accepted human rights standards, as required by article 4.2 of the Declaration, and that adequate and equitable financial resources are made available to them. 

28.  Positive measures to ensure effective participation by members of minorities in relevant national decision-making are also likely to be necessary, whether or not either form of autonomy has been established.  National decisions on resource allocation and on plans for development can have a major impact on the viability and effectiveness of any form of territorial or functional autonomy.  Active involvement by representatives of minorities should help to ensure a reasonable and equitable outcome on such matters.  Where members of minorities are widely dispersed and do not constitute a majority in any part of the State some provision for effective involvement at national level is all the more necessary.  The attention of the Working Group has been drawn to various electoral mechanisms which can help to ensure a reasonable level of representation in national or regional legislatures:


the adoption of voting systems which are designed to achieve proportional representation of the population as a whole;


the drawing of electoral boundaries to ensure that members of minorities have a good chance of election;


provision for reserved seats for members of minorities;


provision for weighted majorities or veto powers on specified matters;


formal or informal rules for the inclusion of members of minorities as candidates for major political parties.

Where electoral measures of this kind are not practicable or acceptable, an alternative approach may be to adopt measures to establish appointed or indirectly elected councils at national or regional levels through which members of minorities may express their views on relevant issues.  Formal provisions for consultation with such bodies on specified matters of special concern may help to ensure that their views are taken into account.

29.  It should be stressed that the choice between these various approaches to the implementation of the right of effective participation is a matter for negotiation between representatives of minorities and national or regional governments.  Neither the Declaration nor other rules of international human rights law gives a right to autonomy of any kind.  The most appropriate means of implementing the right of effective participation will vary from State to State in relation to the particular circumstances, size and distribution of each minority community.  But the right of effective participation should be regarded as including effective participation in negotiations on the way in which the right can best be implemented on an ongoing basis.                  

(d) separation, integration and multi-culturalism

30.  A recurrent theme of discussion at recent sessions of the Working Group has been the balance between the provision of separate or integrated institutions and facilities.
  The main international instruments have a good deal more to say about possible rights to separate institutions and make only occasional passing references to the legitimacy of an integrative approach.  The various United Nations Treaty Bodies have also focused their reports and decisions in respect of minorities almost exclusively on rights to separate institutions or treatment as opposed to policies to promote inclusion or integration.  But there are legitimate concerns over the social and economic effects in many areas of ethnic or religious separation and the corresponding benefits from the inclusion of members of minorities in the wider national or regional economy and society.  The important task is therefore to identify the spheres and circumstances in which either separatist or integrationist approaches, or a combination of both, may be most appropriate.

31.  It is important for this purpose to distinguish the concept and objectives of integration from those of assimilation:


integration may be taken to cover structures and policies aimed at securing full recognition of the identity and culture of members of minority communities and their full participation as such in national or regional society;  


assimilation may be taken to cover structures and policies aimed at eliminating the separate identity and culture of members of minority communities and absorbing them into the wider national identity and culture.

32.  It may also be useful to clarify the relationship of some other potentially  confusing terms that are widely used in discussion of these issues, notably those of multi-culturalism and inter-culturalism.
  The difficulty arises from the fact that the concept of multi-culturalism is often used to refer both to the provision of separate cultural and educational facilities for major communities and also to the provision of shared cultural and educational facilities which recognise the legitimacy and value of each major community.  Within that broad concept, however, there are at least three distinctive positions:


mono-cultural institutions and policies may be taken to cover those that are designed to serve the members of a single community without reference to those of other communities;


inter-cultural institutions and policies may be taken to include those that are designed to serve the members of a single community but which are also designed to inform them of the identity, cultures and histories of other communities;  


integrated institutions and policies may be taken to cover those that are designed to ensure that members of different communities join together in activities or programmes that will inform them of the identities, cultures and histories of their own and other communities.

There is some unavoidable overlap in the usage and application of these terms in different contexts.  The underlying issue is whether the objectives of achieving a tolerant and peaceful multi-cultural society is to be achieved by the provision of separate or integrated institutions and policies.  In many cases there will be a strong argument for the pursuit of what is now referred to as ‘integration with diversity’.

33.  The most important areas of social and economic policy in which this choice generally arises are likely to be education, employment, housing, and religious, cultural and linguistic institutions.  In each case the most appropriate approach will also depend on the nature, size and distribution of the minority or minorities concerned.  Different policies will usually be called for in rural areas or regions where the minority is concentrated than in large cities where it is one of a number of ethnic communities.  In this context only a few general comments and broad guidelines can be attempted.

34.  The strongest case for the provision of separate institutions and facilities is likely to be in respect of linguistic and cultural affairs, in fulfillment of the State's duty under articles 1 and 4.2 of the Declaration.  In principle public funding should be made available on an equitable basis in relation to the funding provided for the majority and other minorities.  This will not always mean equal per capita allocations, since the provision of equivalent facilities for smaller communities will often necessitate higher proportional funding.  This area is also most likely to be appropriate for the grant of functional autonomy, so that members of the community may make their own decisions on the use of the available resources.  Alternatively, if the decisions on funding and its use are reserved for national or regional bodies, it is important that members of relevant minorities have fair representation on them, as in the case of other national and regional bodies with powers of decision on matters of special concern to minorities.  In some cases, for example where there is a need to develop bilingual capacity in a linguistically divided society to encourage mutual understanding, some form of shared administrative responsibility to develop that capacity may be preferable.

35.  The strongest case for measures to promote integration, on the other hand, is likely to be in respect of employment.  The twin complaints by members of minorities of discrimination and of more general economic disadvantage typically lead to calls for a fair share of jobs in the public service, not least in the army and police, and effective measures to secure a similar result in at least modernised private sector companies.  A variety of measures can be adopted to move towards and eventually to achieve these objectives.  Major public sector bodies can be required to monitor the ethnic balance in their workforces and to work towards some measure of proportionality in employment.  In some cases a formal quota system may be adopted to ensure that this is achieved.  Similar obligations can, where appropriate, be imposed on major private sector employers.  Any proportionate positive measure of this kind can then be protected from allegations of discrimination in accordance with the terms of article 8.3 of the Declaration and equivalent provisions in other international anti-discrimination instruments.  The underlying objective in almost every case, however, is not to eliminate discrimination and disadvantage by creating segregated workplaces in either the public or private sectors, and certainly not to create separate units in the police or army manned exclusively by members of one or other community.  It is rather to develop balanced employment in the public service, the army and the police, and in so doing to emphasise the commitment of the State to an integrated multi-cultural ethos in those areas.  This general principle has been formally adopted within the United Nations in the Code of Conduct for Law Enforcement Officials in respect of all forms of law enforcement:


... like all agencies of the criminal justice system, every law enforcement agency should be representative of and responsive and accountable to the community as a whole.

In many areas of the private sector this integrative approach is likely to be the best means of complying with the requirement under article 4.5 of the Declaration to 'consider appropriate measures so that persons belonging to minorities may participate fully in the economic progress and development in their country'.  

36.  The issue on which some of the most difficult policy choices must be made is education.  It is widely recognised that the provision of separate schools is one of the most effective means of maintaining or promoting the culture and communal solidarity of any minority.  But there are also well-founded concerns in some countries, especially those with historically deeply divided societies, that maintaining separate and mutually exclusive educational systems can contribute to the perpetuation of communal misunderstanding, antagonism and conflict.  In such cases the provision of education in common State schools attended by the vast majority of children is widely recognised as one of the most effective means of promoting a tolerant multi-cultural society.  The Declaration, like other international and regional human rights instruments, does not provide clear guidance on the choice between these two approaches.  Article 4.3 of the Declaration provides that States 'should take appropriate measures so that, wherever possible, persons belonging to minorities may have adequate opportunities to learn their mother tongue or to have instruction in their mother tongue'.  Article 4.4 further emphasises the desirability of encouraging members of both minorities and majorities to learn about their respective histories, traditions, languages and cultures.  Neither of these articles gives any guidance on whether these objectives should be achieved in separate or common schools.  The continuing debate within the human rights community on the distinction between multi-cultural, inter-cultural and integrated education reflects this uncertainty.
  There is accordingly considerable scope for greater clarity in international or regional minority instruments on the range of options and the circumstances in which one or other approach may be most appropriate.  In cases where a linguistic or religious minority is concentrated in a particular region the claim for separate schools is probably strongest.  In cases where one or more ethnic or immigrant minorities have become established in major cities or in places where there is a long history of communal antagonism the arguments for integrated or common schooling with a multi-cultural, and if necessary multi-lingual, curriculum may be more compelling.      

37.  Whichever of these two major alternatives, separate or common schooling, is adopted, there will often be a need for careful attention to be paid to the content of the education.  There are continuing concerns that in some countries the education provided in certain types of school, notably some fundamentalist religious schools, may exacerbate religious and communal antagonism and contribute to inter-communal conflict.  In such cases active measures to monitor the content of the education provided and to implement the principles set out in article 4.4 of the Declaration and other international instruments relating to education may be required.   

(e) national development plans and minority development

38.  Much of the focus of attention at the most recent sessions of the Working Group has been on issues of development.  NGOs and representatives of minorities have highlighted the often disruptive and disadvantageous impact of national development policies and projects on minority communities.  These have included:


the exclusion of the interests of minorities in the assessment of development policies and projects;


the failure to involve minorities in effective consultation on the preparation or implementation of development policies and projects;


the destruction of their traditional economies and lifestyles;


the displacement of large numbers from their traditional lands;


the failure to provide any effective compensation.

39.  The work of Minority Rights Group International, which has led the way in raising these issues, has suggested a number of ways in which some at least of these problems might be resolved or alleviated.
  An essential initial requirement is that the situation and prospects of members of minorities should form an integral part of all programmes for the reduction of poverty, notably those included in the Millenium Development Goals.  The fact that systematic discrimination against members of minorities frequently excludes them from mainstream economic activity and that they suffer from the most extreme poverty makes this particularly appropriate.  Secondly, there is a need for positive action by national authorities to ensure that minority representatives are fully involved in discussions on any development which may affect their economic activity, their lifestyle or their lands.  Thirdly, there is a need for systematic assessment of the impact of development projects, notably those involving large areas of land such as dam construction, not only on national prosperity but also on those most directly affected.  And finally there is a need to develop the capacity of members of minorities to engage effectively on all these issues.     

40.  A further significant requirement is that members of minorities and indigenous communities should be entitled to at least the same level of support and assistance from national and international agencies as other sections of the population in respect of their own autonomous development projects.  There are some encouraging signs that the World Bank and the United Nations Development Programme are taking this aspect of their mandates more seriously and that they are engaging directly with minority and indigenous communities.
  But there is a substantial legacy of distrust of such bodies among many minority and indigenous communities arising from past failure to take account of international standards on their rights as such.  In this context the provision in article 4.5 of the Declaration, that members of minorities should be able to 'participate fully in the economic progress and development of their country', should be interpreted to include local autonomous and indigenous development as well as broader national projects which by their nature are likely to be inimical to many of the concerns of minority and indigenous communities. 

(f) minorities and indigenous peoples

41.  On many of these issues, as will already be clear, it is often difficult to draw a strict line between the rights of members of minorities and State obligations to their communities and those in respect of indigenous peoples.  This is especially the case in respect of such matters as formal recognition, membership and representation, some forms of territorial or functional autonomy, and issues of protection from national development.  The concluding Kidal Declaration on Indigenous Peoples and Minorities in Africa, arising out of a sub-regional seminar organised by the Working Group in 2001, referred specifically to 'the complexity of the concepts of indigenous peoples and minorities in Africa, noting that some participants identified themselves as indigenous peoples, some as minorities, and some by another term’.
  The participants at the Sub-regional Seminar on Minority rights: Cultural Diversity and Development in Southeast Asia also recognised the complexity of the concepts of minorities, ethnic groups, ethnic minorities and indigenous peoples and the difficulties in defining them in the sub-region.
  The same may be said of representatives attending the sessions of the Working Group.  The Chair of the Working Group has on a number of occasions referred to a continuum of rights and obligations owed to indigenous peoples and minorities, depending on their particular circumstances and lifestyles, and to the resulting difficulty in making a clear distinction between them.
  For example, while it is clear that most indigenous peoples have a particular attachment to their traditional lands, it is also clear that many rural minorities assert similar claims for their lands and that both claim protection from incursion or appropriation by outsiders.  On the other hand it must be recognised that members of self-proclaimed indigenous peoples typically claim special status as 'first peoples' and special rights to self-determination.  Some of these rights have been formally recognised in the ILO Convention concerning Indigenous and Tribal Peoples in Independent Countries (No. 169) and others are under discussion in the Draft United Nations Declaration on the Rights of Indigenous Peoples.
  And within the United Nations system there are now three distinct bodies, the Working Group on Minorities, the Working Group on Indigenous Issues and a newly established Permanent Forum on Indigenous Issues.

42.  The most recent in-depth discussion of these issues, undertaken by a Working Group of the African Commission on Human and Peoples' Rights, has centred on what might by some be thought of as a somewhat restrictive approach to the identification of indigenous populations or communities in Africa as 'first and foremost (but not exclusively) different groups of hunter-gatherers or former hunter-gatherers and certain groups of pastoralists'.
  In doing so, however, the Working Group has emphasised that indigenous populations or communities are not entitled to special rights as such but rather to the enjoyment of the full range of individual and group rights recognised in the African Convention.  In particular they are entitled to protection from discrimination and marginalisation by dominant groups within their States and to measures to ensure the survival of their particular way of life which will often be dependent on access and rights to their traditional land and the natural resources thereon.

43.  This report on the identification and protection of indigenous communities in Africa is in accord with the general approach of the Working Group on Minorities to the Declaration and other relevant international instruments.  This is that all minority communities, whether or not they also identify themselves as indigenous, are entitled to the protection of their existence as a community, to protection from discrimination, and to positive measures to enable them to maintain their identity, culture and lifestyle and to participate effectively in decision-making on matters affecting them and on appropriate development.  Whether this list of items is equivalent to the kind of self-determination guaranteed to peoples under the International Covenants will continue to be a matter for debate, as will any formal definition of indigenous peoples.  In practical terms, however, the precise form of protection and the most appropriate positive measures will in every case depend on the particular circumstances of the minority or community concerned.  Hunter-gathering, pastoralist and some traditional agricultural communities will clearly require different forms of protection and development than other rural and urban communities.  But it must always be remembered that the purpose of human rights instruments is not to fix patterns of land use and distribution or communal cultures at some arbitrary point in time, whether past or present.  The history of human communities has always been one of continuous interaction, change and development.  Within that framework it is the task of human rights instruments and institutions and of national legislative and administrative measures to ensure that the essential rights and interests of all individuals and communities are recognised and protected.        

(g) conflict prevention and conflict resolution
44.  Rather less attention has been paid by the Working Group to issues of conflict prevention and conflict resolution.  Other United Nations and regional agencies, however, have placed increasing emphasis on this aspect of their work, not least because many of the most serious internal conflicts in recent years have arisen from unresolved minority issues.  The Preamble to the Declaration makes a brief reference to the contribution of the protection of minority rights to the political and social stability of the States in which they live.  Other international and regional minority instruments, however, include more explicit references to the importance of the implementation of minority rights as a means of preventing or resolving potential or actual conflicts.  The Copenhagen Document of the Organisation for Security and Co-operation in Europe of 1990, for example, refers to respect for minority rights as 'an essential factor for peace, justice, stability and democracy' and a High Commissioner on National Minorities was established in 1992 'as an instrument of conflict prevention at the earliest stage'.  In pursuit of this mandate the High Commissioner has regularly intervened to promote dialogue between representatives of minorities and their national governments in participating States with a view to identifying actual or potential problems and suggesting methods of resolving them within the general framework of human rights, democracy and the rule of law.

45.  Within the United Nations the main focus of recent work in this respect has been on the analysis of the situation in particular countries.  The United Nations Development Programme and the World Bank have both produced individual country studies in which the problems and risks of conflict in respect of marginalised and disadvantaged groups have been highlighted.
  In a recent comprehensive Strategic Conflict Assessment of Nigeria, for example, a co-ordinated national and international team concluded that one of the major underlying causes of conflict was competition for land between 'indigenous' communities and expanding 'settler' communities and that further subdivision of territories into autonomous areas would be unlikely to assist.
  It is significant, however, that these studies have not generally made any direct reference to the rights of minorities under the Declaration or to how they should be incorporated into co-ordinated programmes for conflict prevention and resolution or for appropriate sustainable development.

46.  The Working Group in co-operation with the Office of the High Commissioner for Human Rights has itself commissioned a series of studies of minorities issues in selected national and sub-regional areas.  These studies were presented as working papers at its Ninth Session in 2003 with a view to the potential development of regional or sub-regional guidelines or codes of practice on the implementation of the Declaration, as discussed below.
  The potential resolution of on-going conflicts and the prevention of future outbreaks within the framework of the Declaration and other minority instruments was an integral part of many of these studies.  But there is clearly scope for better co-ordination of the work of the Working Group and other United Nations agencies in this area.  At its seventh session in 2001 the Working Group called for the appointment of a Special Representative on Minorities at United Nations Headquarters to assist in identifying situations involving minorities which might result in conflict and in providing the necessary advice and assistance to the States concerned.
  This recommendation has subsequently been endorsed by Minority Rights Group International, with specific reference to the need to promote inter-community dialogue and cooperation between States and minority communities and to the provision of technical assistance and development cooperation in order to address the root causes of tensions and conflicts involving minorities.
     

47.  Within the United Nations system article 9 of the Declaration provides the necessary basis for action of this kind, by imposing an explicit obligation on all relevant United Nations agencies to contribute to the implementation of the Declaration:


The specalised agencies and other organisations of the United Nations shall contribute to the full realisation of the rights and principles set forth in the present Declaration, within their respective fields of competence.

But there is a need for the Working Group in cooperation with these other agencies to develop structures within which constructive dialogue between governments and minorities may be encouraged.  

(h) the promotion of dialogue

48.  The need for constructive dialogue between representatives of minorities and their governments and between the various United Nations and other international agencies has been a recurrent theme in the discussion of all these issues.  Dialogue with those affected is clearly desirable in the implementation of all aspects of the Declaration and other relevant human rights instruments, whether or not a formal adjudication or ruling on a violation has been sought or achieved.  It is especially necessary in respect of the wide range of minority rights on which the Declaration does not prescribe a particular form of compliance.  These include the issues of constitutional or legislative recognition, effective participation at national or regional levels on matters of special concern, the various forms of territorial or functional autonomy, educational and language provisions, fair representation on public bodies and in public employment and appropriate forms of development at both national and minority levels.  The extent of this list is itself an indication of the need for the Working Group and other international agencies to promote mechanisms for constructive dialogue at all levels on the implementation of the Declaration.

49.  The formal mandate of the Working Group, as noted above, includes ‘the promotion of mutual understanding between and among minorities and Governments’.  Facilitating and encouraging direct dialogue between representatives of minorities and representatives of their national governments would be an obvious means of achieving this objective.  The annual sessions of the Working Group have on occasions provided an opportunity for direct dialogue of this kind.  But in most cases this has amounted to little more than allegations and denials of violations of the Declaration and other human rights instruments.  A public international forum of the kind provided by the annual sessions of the Working Group is not an ideal setting for constructive discussion of minority issues.  The series of regional and sub-regional seminars organised by the Working Group have provided a basis for more detailed discussion of issues of concern to minorities and of ways in which they might be addressed.  But there has not as yet been sufficient participation by representatives of governments to make this an effective two-way process.  The recent development of visits by the Working Group to particular countries has the potential to provide a better basis for direct or indirect dialogue.  But thus far visits have been limited to cases in which governments have invited the Working Group to review what they consider to be examples of good practice.  Visits to countries in which there are unresolved issues or the potential for tensions or conflicts would be equally if not more productive.  Whether this should be approached by the development or expansion of the mandate of the Working Group, the creation of a pro-active unit within the Office of the High Commissioner or the appointment of a Special Representative of the Secretary-General is a matter for further discussion.  The underlying objective should be the creation of structures which will encourage and facilitate direct dialogue between minority representatives and their governments. 

Making better use of other United Nations and regional adjudication systems 

50.  A further significant objective for the Working Group in its second decade should be to encourage minority and indigenous communities to make better use of established United Nations and regional adjudication systems.  It has already published the United Nations Guide for Minorities which contains an account of the provisions of each of the main international and regional conventions and procedures of special interest to minorities.  But there is scope for the inclusion of more detailed information on significant cases that have already been decided and for the provision of assistance on the potential under each procedure for the development of pro-active measures for the protection of minority rights as well as adjudication on alleged violations.

51.  In recent years the Working Group has included in the agenda for its annual sessions a number of working papers on recent case-law under the European Convention on Human Rights of particular interest to minorities, despite the fact that it does not contain any specific provisions on the rights of minorities.
  In the context of this working paper only a brief statement of some significant cases and possible developments under this and other international and regional conventions can be given as an indication of the way in which the United Nations Guide for Minorities might be developed.

(a) the International Covenant on Civil and Political Rights
52.  The inclusion of article 27 in the International Covenant on Civil and Political Rights represented a major step forward in the recognition of minority rights.  But the rights it guarantees are quite restrictive.  The article is formulated as a negative right for individual members of minorities, as opposed to minority communities as such, not to 'be denied the right, in community with other members of their group, to enjoy their own culture, to profess and practise their own religion and to use their own language'.  The Human Rights Committee, however, has developed a more positive interpretation of the article.  In the case of Lovelace v Canada
 the Committee has asserted the principle that membership of a minority or indigenous community is to be decided on an objective non-discriminatory basis rather than by current legislation or communal exclusion.  It has also permitted what amount to representative actions by individual members of minorities on behalf of their communities and has adopted an approach to the phrase 'enjoy their own culture' that includes the enjoyment of traditional social and economic lifestyles.  In a series of decisions concerning the Saami people in Sweden and Finland and the Maori people in New Zealand (Kitoc v Sweden;
 Lansman v Finland;
 Mahuika v New Zealand
) it has accepted that indigenous herding and fishing communities have a prima facie right to maintain their traditional practices.  In these cases it has also asserted the principle that while some reasonable limitation or regulation of those practices may be legitimate, the imposition of any such limitation without effective consultation with representatives of the communities affected will be difficult to justify.  Where most members of a minority agree to a limitation, however, the opposition of some others is not sufficient to make it a violation of article 27.  This combination of the substantive right to maintain a traditional culture with a procedural right to effective participation in any decision on reasonable limitation is fully in accord with the principles of the Declaration and provides an important means of calling State authorities to account where the State in question has ratified the Optional Protocol. 

53.  In all cases, whether or not the Optional Protocol has been ratified, representatives of minorities may also raise relevant issues with the Human Rights Committee during the hearings on the periodic reports by signatory States.  Though the current procedures do not permit direct dialogue between representatives of non-governmental organisations or individuals and their governments, there is considerable scope for the attention of members of the Committee to be drawn to relevant issues of concern to minorities and for appropriate positive measures to be put to the representatives of the government.  The Committee may also include recommendations on what measures might be adopted in its concluding observations on the government report.

(b) the African Convention on Human and Peoples’ Rights

54.  Though the African Charter on Human and Peoples' Rights is the only major regional human rights convention that recognises the rights of peoples as such, there has until recently been relatively little focus on minority rights in the proceedings of the African Commission or Court.  In an early decision arising out of the attempted secession of Katanga from Zaire the African Commission rejected a claim by the Katangese Peoples' Congress of a violation of their right to self-determination and indicated that some form of internal self-determination or autonomy might be appropriate:

In the absence of concrete evidence of violations of human rights to the point that the territorial integrity of Zaire should be called into question and that the people of Katanga are denied the right to participate in Government as guaranteed by Article 13(1) of the African Charter, the Commission holds the view that Katanga is obliged to exercise a variant of self-determination that is compatible with the sovereignty and territorial integrity of Zaire.

In a number of other cases the issue of mass deportations of members of minorities has been raised.  The decisions on violations in these cases, however, have not focused on the minority status of those affected.  The most relevant recent decisions have been in respect of the imposition of Shari'a law on non-Muslim peoples in Sudan (Amnesty International and Others v Sudan
) and massive violations of the rights of the Ogoni people in Nigeria to protection from interference by a multi-national oil consortium and state military forces with their rights to a safe and healthy environment, to housing and food production and to freely dispose of their wealth and natural resources or at least to share in the benefits from their exploitation (Social and Economic Rights Action Center v Nigeria
).  These decisions indicate the potential under the African Convention for minority and indigenous communities to raise general issues in respect of the protection of their environment and lifestyle.  A recent review of the work of the African Commission has concluded that quasi-judicial bodies like the Commission are better placed to deal with minority rights than courts:


[M]inority rights often involve highly political issues: the degree of autonomy which a territorially concentrated minority may seek; the degree of funding for minority schools, cultural events, etc.; or the decision as to which languages will form the official languages of the state. None of these issues are susceptible to judicial resolution, even by reference to standards established in the minorities instruments.  Indeed, there is emerging evidence that non-judicial bodies, capable of engaging in an ongoing dialogue as to the meaning of minority and peoples' rights, and their application in particular circumstances, are better placed to resolve minority issues than formal adjudication bodies.

55.  This focus on the need for ongoing dialogue is fully in line with the conclusion of the Report of the Africa Commission's Working Group on Indigenous Populations/Communities:


[T]he African Commission on Human and Peoples' Rights should establish a forum which brings together indigenous participants, experts and other human rights activists to meet regularly in the context of the sessions of the Commission to consider developments in the field of the rights of indigenous populations/communities in Africa, give expression to the voices of indigenous people and formulate advisory opinions for consideration by the Commission.

It may be added that finding a way to secure the participation of representatives of governments in discussions of this kind at both national and international levels is as essential to the adoption and implementation of appropriate measures in respect of indigenous and minority communities as the adjudication on violations of their rights.

(c) the American Convention on Human Rights

56.  The American Convention, like most other regional human rights instruments, does not make any specific provision for the rights of minorities as such.  Much of the work of the Inter-American Commission and Court in respect of indigenous and minority communities has been concerned with violations by state or paramilitary forces of the basic rights of individuals to life, liberty and security.  But in a number of cases involving incursions into and appropriation of the land of indigenous communities the Commission has been able to use its friendly settlement procedures to sponsor negotiations between representatives of the communities affected and the State authorities (Case of the Miskitos;
 the Yanomani case;
 Maya Indigenous Communities v Belize
).  And in the Case of the Mayagna (Sumo) Awas Tingni Community v Nicaragua
 the Inter-American Court has held that the State authorities had an obligation to adopt legislative and administrative measures to create an effective mechanism to delimit the property of indigenous communities in accordance with their customary law and to pay compensation to the members of the Mayagna community in respect of the illegitimate grant of a logging concession on their communal lands.

57.  In these various cases the Inter-American Commission and Court have consistently recognised the collective rights of indigenous communities and have stressed the importance of effective participation by their representatives in any settlement of land and other claims.  In the friendly settlement of the case of the Miskitos, for example, the Inter-American Commission emphasised the importance of holding a meeting to address appropriate means to allow the indigenous peoples to participate in dialogue with the government and to participate in national decisions concerning their interests and in the administration of the area in which they lived.     

(d) the European Convention on Human Rights and other regional European human rights institutions

58.  The European Convention on Human Rights does not include any specific rights for members of minorities, though it does prohibit discrimination on the ground of 'association with a national minority'.  The working papers on recent cases decided under the European Convention on Human Rights presented at recent sessions of the Working Group, however, have emphasised the extent to which members of minorities may rely on their basic human rights, notably protection from all forms of discrimination and the rights to free association and expression and to respect for private and family life, to protect their distinctive culture and lifestyle.
  A recent decision in the case of Cyprus v Turkey
 is a good example, in that the European Court of Human Rights has held that the Turkish authorities in Northern Cyprus have violated the rights to respect for the private and family life and to education of Greek Cypriots living there by failing to provide for distinctive secondary schooling for their children.

59.  The major contribution of European regional systems to the protection of the rights of minorities, however, has been the creation of the High Commissioner for Minorities within the Organisation for Security and Cooperation in Europe and the adoption within the Council of Europe of the European Framework Convention on the Protection of National Minorities and the European Charter for Regional and Minority Languages.  The High Commissioner has played a major role, as indicated above, in developing structures for direct dialogue between representatives of minorities and their national governments with a view to seeking agreement on the way in which the guarantees in the Copenhagen Document of the Organisation for Security and Cooperation in Europe and the two Council of Europe Conventions can best be implemented.
  The expert committee appointed under the European Framework Convention to review periodic governmental reports on the implementation of the Convention has also been able to engage in direct dialogue with representatives of minorities and their governments and in so doing to assist them in reaching agreement on appropriate positive measures.
  

(e) the potential for minority protection  in the Asia/Pacific region

60.  There are no general human rights adjudication procedures in the Asia-Pacific region.  The studies undertaken for the Working Group, however, have highlighted some regional and sub-regional patterns and circumstances that may be significant in developing principles and mechanisms for the protection of minorities.
  In the newly independent central Asian states there are problems in dealing with substantial population movement and in accommodating Russian and other ethnic settlers.  In South-east Asia there are problems arising from the widespread Chinese diaspora and the pressures of dominant national populations on peripheral hill tribes.  In the Melanesian sub-region there are difficulties in dealing with highly fragmented and diverse ethnic and linguistic groups.  And in the Pacific region there are problems arising from the demands of distinctive island communities within larger archipelagoes.  Providing effective protection for minorities and indigenous communities in each of these sub-regions is likely to require more specific and detailed principles and guidelines than can be provided by a universal instrument like the United Nations Declaration.  An encouraging example of the kind of sub-regional cooperation in relating universal principles to sub-regional and national conditions and in developing appropriate national responses has been provided by the Statement of Principles on Minority and Group Rights in South Asia prepared by the International Centre for Ethnic Studies in consultation with a number of regional experts.
  This provides an expanded formulation of the universal principles of the Declaration and other international instruments relating to minorities and sets out in detail the extent to which current national constitutional and legislative protections in each of the sub-regional States meets those standards.  It can thus form the basis for discussions with national governments and the eventual preparation of a more formal instrument which the States in the sub-region might ratify and implement.  

(f) other mechanisms

61. Obtaining a formal judgment or decision on the violation of specific individual or communal rights can often play an important part in initiating governmental action to remedy a general problem as well as securing redress or compensation in respect of the particular violation.  But appropriate governmental action may also be initiated by making better use of other international human rights mechanisms.  Representatives of minorities and indigenous communities should be encouraged to take a more active part in the review of the periodic State reports and related procedures under other international conventions, notably the Convention Against All Forms of Racial Discrimination, the Convention on the Elimination of All Forms of Discrimination Against Women, the Convention Against Discrimination in Education and the Convention on the Rights of the Child.  Issues may also be raised with the wide range of Charter bodies, notably the Special Rapporteurs on issues of concern to minority and indigenous communities.  These various non-judicial mechanisms may be particularly useful in encouraging governments to address the root causes of the discrimination, exclusion and poverty experienced by many minority and indigenous communities.  There is clearly potential for the Working Group and its Secretariat to play a more active role in advising representatives of these communities on the most appropriate mechanism through which to raise issues of this kind and on the most effective way of presenting them.    

Universal, regional and national protection

62.  The discussion of these regional and sub-regional protections highlights the importance of maintaining an appropriate balance between universal standards and their implementation at regional and national levels.  The United Nations Declaration is necessarily formulated in terms of general principles which give a very large degree of discretion to individual States as to how they should be implemented at a national level.  The series of regional and sub-regional seminars organised by the Working Group and the ten studies commissioned by the Office of the High Commissioner for Human Rights in co-operation with the Working Group and presented as working papers at its Ninth Session in 2003 have demonstrated the wide variation in the nature, number, size and distribution of minority and indigenous communities in these different regions and sub-regions.
  It is difficult to avoid the conclusion that there is a need for different approaches to the implementation of the principles of the Declaration at both regional and national levels.

63.  One possible response to this wide variation would be for the Working Group to produce or commission a general set of guidelines, with examples of good practice, on possible ways of implementing the Declaration in a wide range of different circumstances.  This might involve constructing a kind of matrix of possible combinations of circumstances, as suggested in a previous working paper,
 distinguishing between concentrated as opposed to dispersed minorities, small as opposed to substantial minorities, those living in rural as opposed to urban areas, and those committed to indigenous or traditional lifestyles as opposed to those involved in more modern commercial work.  The drawback to an approach of this kind may be that the attempt to produce a comprehensive account may result in an unduly complex theoretical analysis rather than a practical guide to good practice.

64  A more useful approach, as discussed at recent sessions of the Working Group, may be to encourage or facilitate the development of a set of guidelines and examples of good practice more directly linked to the particular circumstances of minority and indigenous communities in the major world regions and sub-regions.  This would be more likely to attract the interest and involvement not only of representatives of minorities and regional experts but also of representatives of governments.  Documents of this kind might be issued by the Working Group as a series of briefing notes, like those recently published by the United Nations Development Programme.  They might then be included in loose-leaf form in the United Nations Guide for Minorities.  They would also constitute an important resource for the training of field officers and others involved in the discussion of minority issues.  Documents of this kind might also in due course form the basis of more formal regional or sub-regional declarations or conventions on the protection of minorities and indigenous peoples.

Development of regional guidelines

65.  Whichever of these approaches is pursued, any set of guidelines or briefing notes with options or examples of good practice should be focused on the series of issues discussed above.  These may be summarised as follows:


Procedures for dialogue


An explanation of the need for procedures to encourage dialogue between representatives of minorities and their national governments;  the role of the Working Group and other international and regional agencies in promoting constructive dialogue; examples of current national and regional practice, such as that of the OSCE High Commissioner for Minorities.


Recognition


An explanation of the various possible forms of constitutional or legislative recognition of minority and indigenous communities; examples from various national constitutions and legislation and an assessment of their impact.


Membership

An explanation of the significance of rules for deciding on membership of minority or indigenous communities; an analysis of the various possible methods of assigning membership, including self-identification, communal acceptance and objective external criteria; a discussions of the issues of multiple identity and the right not to be treated as a member of a minority; the implications for policies of integration and separation.


Political participation at national and regional levels

An explanation of the various possible mechanisms for promoting effective participation of representatives of minorities at national level: the advantages and drawbacks of special voting systems and reserved seats; a discussion of mechanisms for formal and informal power-sharing in deeply divided societies.


An explanation with examples of the various forms of territorial and functional autonomy; the importance of effective and fair structures for resource allocation between national and autonomous systems,


Public administration


An explanation of the importance of ensuring fair participation by members of minorities on public bodies and in public administration; a discussion of the possible methods of securing fair participation, including systems for monitoring, for dealing with under-representation and for operating quotas.


Education

An explanation of the different approaches to education for minorities, including advantages and drawbacks of the provision of separate schooling, the promotion of common or integrated schools and the regulation of the content of the curriculum.


Social integration

A discussion of the impact of discrimination and exclusion in employment and other social spheres and of the various methods of promoting economic and social inclusion.


Development

An explanation of the adverse impact on minorities of some forms of national and internationally sponsored development programmes; examples of recent initiatives by the United Nations Development Programme and the World Bank to counter these problems and to promote more effective participation by members of minorities in more appropriate development schemes. 


Objectives for the Working Group

66.  The policy objectives for the Working Group suggested in this working paper may be summarised as follows:

  (a)
the development and facilitation of structures for direct dialogue between representatives of minorities and their national governments; this may involve revised procedures at the periodic sessions of the Working Group and/or the appointment of a Special Representative for Minority Issues of the Secretary-General or the High Commissioner for Human Rights;

  (b)
the development of better co-operation with other United Nations agencies concerned with minority issues and the encouragement of better use by minorities and indigenous communities of existing United Nations and regional adjudication procedures;

  (c)
the facilitation and encouragement of the preparation of regional or sub-regional guidelines and examples of good practice to supplement the Declaration; these should include explanations and discussion of the following issues:


procedures for dialogue between representatives of minority and indigenous communities and their national governments;


constitutional or legislative recognition of minority and indigenous communities;


methods for determining membership and representation of minority and indigenous communities;


methods for ensuring effective participation in decision-making by representatives of minority and indigenous communities at national and regional or local levels;


the balance between separation, integration and multi-culturalism in state provision for minority and indigenous communities;


achieving an appropriate balance between national development programmes and appropriate development for minority and indigenous communities;


the development of effective co-operation with conflict prevention and conflict resolution mechanisms within the United Nations.

   (d)
the production of a series of briefing notes or pamphlets along these lines for inclusion in the United Nations Guide for Minorities and/or a training manual for field officers and others involved in minority issues.
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