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1.
The Working Group on Minorities of the Sub-Commission on the Promotion and Protection of Human Rights has requested the preparation of a first draft on the relationship between minorities and the right of self-determination.

A.
Complexity of the problem and inadequacy of traditional
approaches

2.
This is a complex and controversial topic in international law and political philosophy generally.  The main points of the debate are as indicated below.

3.
The Declaration on the Rights of Persons Belonging to National or Ethnic, Religious or Linguistic Minorities, following article 27 of the International Covenant on Civil and Political Rights, recognizes an array of rights attaching to individuals or persons belonging to minorities.  In the view of most scholars,
 the right in question vests in persons belonging to minorities, but it must necessarily be exercised in a collective manner since it is inconceivable and absurd that linguistic rights, for example, could be exercised on an exclusively individual basis, or that the rights of religious minorities could be exercised outside the community of worshippers.  This dual aspect of the rights in question, individual and collective, has given rise to not a little controversy and is one of the most complex issues that the Working Group on Minorities of the Sub-Commission has had to examine.

4.
The right of self-determination, or its equivalent the self-determination of a defined social group, is recognized in international law as vesting in a collective entity referred to in international human rights covenants as “peoples”.  The collective subjects named or recognized as “peoples” are seen as the repositories of this right and therefore in a position to exercise or claim it.  This matter, apparently simple, is nevertheless controversial because the definition of “people” is politically ambiguous and has referred to different realities at different times and in different situations.
  The present situation is complicated even further by the fact that groups of people of different provenance and origins have designated themselves as “peoples”; in particular, one large group refers to itself as “indigenous peoples”.  These latter lay claim to the same rights as all the other peoples of the world, and specifically to the mainstay of all these rights, that of “self-determination of peoples”.

5.
The theoretical and political distinctions that are often made between self-designated “peoples” and “indigenous peoples”, including groups and societies considered to be minorities, are slight, subtle
 and often vague.  Many modern scholars take the view that these are interrelated social, political and cultural phenomena differentiated only by degree of complexity, historical circumstances and particular policies, or simply a correlation of forces.
  Perceptible pressures from various quarters, including minorities, are tending towards a clarification of these substantive aspects.  This is why the categorical distinction made in general comment No. 23 (see HRI/GEN/1/Rev.6) between the rights that flow from membership of a “people” and the rights - also collective - enjoyed by persons belonging to minorities is neither particularly clear nor particularly obvious.

6.
In the context of political philosophy, the right of self-determination has always been regarded as one of the most effective means of ensuring peace between peoples and mutual respect among nations.  It is no coincidence that these rights and controls came into being just over 400 years ago as a consequence of the lengthy and protracted wars that had engulfed Europe.
  This right later became a central element in the struggle for independence in the Americas, and then against colonialism.  Today most of the conflicts that convulse the world, especially in recent decades, involve situations similar to those under discussion here or directly involve minorities, culturally diverse groups or societies in which people’s origins are extremely diverse and complex.

7.
Accordingly, the debate on these concepts has to do with international peace, peaceful settlements between majorities and minorities, societies with considerable internal diversity, and situations of major social complexity that are part of everyday political life in the twenty‑first century.

B.  Globalization, rights of minorities and self-determination

8.
It is not just a coincidence that minority-related issues, “indigenous peoples”, regional diversity, self-designated “nationalities” and, basically, all phenomena connected with being assigned to a specified group, have multiplied during the period of globalization that began with the end of the cold war.

9.
The ideological cleavage of the cold war led to the formation of blocs and the attachment to international ideologies of countries with substantial internal diversity.  This phenomenon highlighted disparities of a social nature, or “class” contradictions, at the expense of ethnic, religious or other differences.  This was why undemocratic political leaders from a diversity of religious backgrounds, including those not fully committed to Western values, were accepted by the rival Powers provided they supported the established blocs.  Such States often repressed their internal minorities harshly, without any reaction or protection on the part of the great Powers or blocs.

10.
The demise of the power blocs that had dominated the latter half of the twentieth century very rapidly diminished the importance of the former alliances.  The globalization of communications, a factor of prime importance in the process of internationalization, together with the globalization of markets and consumer networks, broadened the expectations of individuals and anchored them more firmly to their “primordial ties”.
  So-called globalization is coincident with and indissolubly linked to the expansion of communications and consumption at the international level, and to self-definition and self-affirmation at the local level.

11.
Internationally, the “globalization of standards” has come to the forefront, one important issue being the accepted and unacceptable levels of the exercise of human rights.  The globalization of communications and the removal of barriers of all kinds have led to a significant expansion of rights, if not as a tangible reality, then at least as aspirations on the part of much of humanity.

12.
The “identity question” has emerged in the past decade with a force that is hard to comprehend. As local groups have become increasingly diverse - minorities that had remained out of sight and voiceless for decades or even centuries, indigenous peoples that were widely believed to have vanished, and groups of extremely varied and curious origins - so have they embarked on a process of “construction of identity”.

13.
In many cases these are groups that maintain a historically continuous link with their past and traditions, which were kept hidden for many years owing to restrictions on the expression of their cultural specificity.  In the twentieth century, most nation States permitted low-level cultural manifestations in defined areas and among certain minorities or indigenous peoples.  These permissible manifestations were confined to the domains of folklore, traditional religious practices, and local and restricted use of a particular language.  In many cases, States pursued policies of out‑and‑out assimilation through mandatory national State education, or otherwise repressed the use of vernacular languages, for example.  Minorities were not recognized as such in many countries; instead they were regarded as relics from the past which were inevitably being destroyed by modern life.  Minority, indigenous, aboriginal and local groups possessing an uninterrupted link with the past have seized upon globalization as an opportunity to make their voices heard.

14.
Much of the discourse surrounding questions of identity is concerned with “ethnogenesis” or centres upon “reconstruction of identity”.  Tradition or the relics thereof are reinterpreted in the light of the new concepts of globalization, giving persons who live in these societies a new sense of belonging and a particular outlook on global processes.  In not a few cases, a culture has been “reinvented” after a long period of silence.  In such cases one may speak of “ethnogenesis”, i.e. a cultural rebirth based on very vague antecedents.

15.
However one views such phenomena, whether positively or negatively, there is no doubt that they are the most characteristic processes of the twenty-first century that is just beginning.  They are not necessarily easy processes to describe, nor do they tend in a single direction.  Nor may it be said, in general, that they are peaceful processes, for they often include a large dose of intolerance, social disintegration and even political violence.  Very complex situations frequently spawn “ethnic entrepreneurs” who have turned ethnic advocacy and distinctive ethnic characteristics into a profitable business.  Moreover, new forms of racism and xenophobia often feed off such affirmations of identity which, taken to extremes, lead to “fundamentalist”, “irredentist” or other movements whose sole object is to destroy a given multicultural or intercultural society.

16.
However, it often happens that the majority group in a society or a centralized State fails to “acknowledge” the existence of cultural, social and political diversity within society, thereby breeding a “spiral of intolerance”.  Groups conscious of their own identity are sucked into this spiral, violence spreads, repression follows, people turn to terrorism, and ultimately the original causes of the conflict get lost in a situation that spirals out of control.  This is what we have witnessed in a number of international conflicts in the last few decades.  Accordingly, the Working Group on Minorities has laid emphasis on the search for “early warning systems” involving precautionary measures to encourage tolerance and harmony and thus avert conflicts and the promotion of “peaceful resolution of conflicts” whereby ways are sought to broker agreement between States and various groups that, for one reason or another, arrogate to themselves rights and demand recognition of their specificity.  Notwithstanding the complexity of the phenomenon, simply ignoring what is happening is the worst policy of all.

17.
Overall, the issue of self-determination and minorities, the subject of these brief remarks, is closely bound up with peace and the need to find constructive solutions in a globalized world, one in which the search for local and minority identities and origins forms part of the broader process of globalization.

C.  Evolution of the concept of self-determination

18.
A historical study of the development of the concept of self-determination shows that it has evolved and has been applied and interpreted in different ways.  Our contention is that in the era of globalization a new concept of self-determination is being forged, which must be nurtured and promoted, since it will serve as a valuable tool for resolving problems among social groups of different origins in an increasingly interconnected world.

19.
The concept of self-determination has undergone many changes of meaning in modern times.  It has long been recognized as the right of peoples to govern themselves and to control their land without outside interference.  However, the concept and meaning of the terms people, nation and even the State have obviously changed down the ages.

20.
For a long initial period, centuries in some cases, this concept was linked to the existence or non-existence of a royal house exercising its prerogatives.  Self-determination equated to the right acquired by certain individuals, kings for example, not to be faced with arbitrary acts, and a situation of continual warfare was thereby avoided.  This is the concept of self-determination in the sense of “sovereignty” or sovereign rights.  After revolutions and the establishment of republics, the State (i.e. the republic) became the repository of the right of every people; in one way or another States inherited the prerogatives formerly belonging to kings or whoever governed a particular area in the name of the king.  For a very long time, therefore, the self‑determination of peoples was a concept linked to central authority and was unrelated to the right of citizens, i.e. the people, to govern themselves.

21.
Throughout this long period, all over Europe, the “peoples” who comprised “countries” controlled by a crowned head and hence possessing the right of self-determination were themselves composed of a multitude of cultures, minorities, regional and local societies, and religions, in short a sometimes extremely confused hotchpotch.  The most suitable definition of a people was “subjects or supporters of a monarch”.  As a number of commentators have observed, the formation of a “national” bond was a very belated phenomenon in Europe, perhaps even more belated that in the Americas, both North and South.  With reference to Europe and, of course, the countries of the third world, it is therefore very hard to speak of the right of self‑determination of peoples extending to peoples themselves until well into the twentieth century.  It was an attribute of the monarchies and the new republics that emerged in the nineteenth century.

22.
The independence of North America, and later of the Spanish colonies in what was subsequently termed Latin America, introduced greater complexity into these matters.  In the case of Spanish and Portuguese America, these problems were eventually resolved by the Pope:  the fledgling republics were recognized as possessing the same rights that had once belonged to kings, i.e. jurisdiction and power over their territories, the right of their authorities to negotiate with the Church, etc., and ultimately the right to govern themselves, the right of self‑determination as we would say today.  The process was not easy, as acknowledged by all the histories of the Americas, and it certainly deepened the national consciousness of all the nascent social entities.  Many of them, the majority even, resulted from arbitrary administrative decisions made by the European royal houses, which had established curious boundaries.  These arbitrary

territorial boundaries established by the colonial Powers, i.e. ones that bore no relation to sociocultural, ethnic, religious or any other characteristics, became “desired frontiers” and in many cases resulted in a century of warfare.
  The wars were a decisive factor in the birth and consolidation of national consciousness in most of these countries.

23.
Over time, the concept of the self-determination of peoples wandered so far away from its European origins that by the mid-twentieth century it was applied almost exclusively to “entities” or “territories” colonized by the imperial Powers.  At this point traditional European imperialism experienced a crisis.  The criticism of the great nineteenth-century empires began after the First World War.  The end of the Second World War witnessed the birth of the United Nations and the start of “decolonization”, which afforded peoples full recognition of the right of self-determination.  At this time the concept of “a people”, i.e. the repository of this right, was interpreted to mean the sum of the populations inhabiting a territory occupied by a foreign Power, where there existed some kind of centralized colonial State government.  According to this interpretation, the concept of “a people” did not refer to any sort of linguistic, religious, ethnic or even national entity, because in most of these “colonized areas”, national consciousness had never existed or was very poorly developed.  More recently, the predominant interpretation was that of a territory occupied by a transatlantic colonial Power that had drawn arbitrary and in some cases extraordinarily controversial frontiers, as has been seen in the decades following decolonization.

24.
It should be noted that the concept of self-determination laid down in both international human rights covenants is clearly and unambiguously modelled on this post-war interpretation.  It is a working definition.  These instruments, which have been of such importance for the latter part of the twentieth century, establish two central principles, namely (a) that no State has the right to interfere in the affairs of another State; and (b) that no State may hold sway over persons living in a foreign territory.  Persons not forming a State yet under the dominance of an alien or foreign Power, generally one from a different continent, were termed a “people” and were thought of as possessing the right of “self-determination of peoples”.

25.
In the post-colonial context, the concept has undergone various changes.  Although not all decolonization processes have come to an end, the pace of colonization has changed and slackened considerably in recent years.  The concept of “a people” has moved away from the debate over decolonization, broadening out to include various human groups that claim to possess common ties and hence the right to exercise relative degrees of “sovereignty”.  At the same time the notion persists that “a people” equates to “the inhabitants of a specified territory”, or, to use the terminology employed by Rawls, simply the “political body” of a State.
  This last definition admits the interpretation that the right of self-determination may vest in the political body of a State, independently of the ethnic, cultural, linguistic or other ties existing within it (“voters as a body”).  This political body may encompass great cultural diversity, diverse identities and societies that pre-date the State, all bound together by “primordial ties” that do not dissolve in a unitary concept of “the people”.  What unites citizens is a political, associative bond.  There exist other forms of associative life that are consistent with this bond, which can even invest it with meaning and enrich it.

26.
Accordingly, the link between “people” and “nation” has been broken in many parts of the world.  The nineteenth-century nationalist ideal of “one people, one nation, one State” no longer seems possible or desirable.  The concept of a homogeneous people, or a forcibly homogenized population, one that has ethnic, cultural, religious or other features in common, has no resonance in the contemporary world.  Not in these characteristics does the strength of a State reside, but rather in the voluntary and enthusiastic attachment of its inhabitants to the idea of living together, which is most effectively achieved by establishing relations that foster greater diversity.

27.
In this globalized context, the concept of “peoples” has a dual sense, differing from the interpretation that has evolved historically.  Thus, the first aspect, consisting of territorial integrity, the protection of physical territorial frontiers and the related principle of “non‑interference”, is maintained as a constituent part of “peoples’ right of self-determination”.  This is the sovereign principle.  This principle is now so unassailable that any change or amendment to it has not only failed to invalidate it but has actually buttressed it.  It is a precondition for the exercise of self-determination in its present-day form that the primary concept of self-determination as sovereignty be reaffirmed, and that independently constituted and recognized States be entitled to exercise it.

28.
 Second, neither is the concept of people as “citizenry” invalidated by the shift in ideas that we have analysed above.  The notion that an independent country’s inhabitants have the inalienable right of self-determination is an entrenched principle, the consequence of which is not only that a people has rights vis-à-vis an invading Power that limits or completely negates their right of self-rule, but also that all peoples, considered as citizens, have a right to rule themselves and to refuse to submit to forms of dictatorship, for example.  In this sense, the definition supplied by John Rawls is very clear:  the people is the “citizenry”.

29.
The third interpretation of self-determination current today turns on a profounder understanding of the notion “people” and the need to amplify this concept.  The concept of the people can no longer be understood as being exclusively linked to vassalage, i.e. ties to a sovereign, nor as “formal citizenship”, i.e. the fact of having been born in a specific country and the possession of a “passport” or accredited document of that country that is recognized internationally and permits the bearer to move throughout the world.  No one fails to recognize the importance of these essential elements in the modern world, yet no one believes that they are sufficient.  The category of “the people” is therefore a store of substantive, identity-centred content that is a vehicle for these new/old ties claiming to be the true repositories of the “right to self-determination of peoples”.

30.
This third interpretation of the right of self-determination does not negate the first two; it actually strengthens sovereignty and citizenship by entrenching them more deeply in societies.  This is how we understand the processes of regional, ethnic, minority and other autonomy emerging in different parts of the world.  In the post-decolonization period, the exercise of self‑determination would no longer consist in the dissolution of State frontiers, sovereignty, the formation of independent States and citizenship differentiated from previous forms of collective life, either shared vassalage or shared citizenship.  This right would be exercised to the extent that “the people”, i.e. that portion of the citizenry having more in common than the mere fact of living side by side - namely a set of cultural values - would demand the right to a specific manner, form and system of government, one intended to integrate them into the modern, globalized world.  From this point of view, as globalization becomes more developed, it is conceivable that identity-centred processes of a specific, local nature will develop more vigorously, as required by this new/old concept of “the people”.

31.
This is how so-called “indigenous peoples” may claim the right of self-determination without negating sovereignty or shared citizenship.  An analogous process is occurring within societies or peoples that lay claim to a national, independent character, and there is now a realization that the path to self-determination in a globalized world is the same thing as the effective realization of the right of self-determination in the contemporary world.

D.
Conclusion:  A diverse approach to exercising the 
right of self-determination

32.
This evolving approach is currently engendering the political concept of relative autonomy as one way of exercising the right of self-determination.
  It is understood that this right may be exercised not simply within the context of “decolonization” (the view that prevailed until recently) but also from a diverse perspective, in particular without fragmenting the territory of States, i.e. without territorial secession.

33.
The various forms of political autonomy that are now starting to multiply all over the world, the so-called “special status” of certain regions or areas,
 the peaceful settlement of matters relating to the management or self-management of economic and natural resources, control over territory, etc., are just some examples of the diverse ways in which the principle of self-determination can be exercised.

34.
In many parts of the world, various forms of cultural and educational autonomy are also central to exercising the right of self-determination, and sometimes they are even more important than the acquisition of fully autonomous status.  It often happens that, in a globalized world, the transition to territorial secession is prohibitively expensive.  Moreover, one senses the existence of a movement opposing secession in many parts of the world, advocating instead a greater measure of social and cultural autonomy, management of educational resources, and affirmation of linguistic and cultural identity.  The role of culture and identity in the phenomena we have analysed here results in the strengthening of structures and systems of autonomy within the State and a rejection of previous ways of asserting independence.

35.
In a globalized world, rights relating to territory and natural resources are the expression in concrete terms of the exercise of the right of self-determination.  Sustainable development, protection and control of the environment, management of a defined territory, control over subsoil resources, water and minerals, ultimately an organized society’s control over its “habitat”, are presented as contemporary forms of realizing the right of self-determination in the twenty-first century.  Minorities in many parts of the world, to the extent that they are territorially established, understand the need to advance the debate on these structures of territorial control.  Clearly, these territorial rights do not necessarily arise from their exclusive rights as minorities or from their aspirations to self-determination.  The distinction drawn by the Human Rights Committee would appear to be insufficient, given that it does not adequately guarantee this level of demands or provide for the principle of solidarity between the various communities territorially established within a sovereign State.

36.
There is therefore a link between the recognition of minorities and the recognition of the various forms in which the right of self-determination may be realized.  International law has not yet established that minorities are entitled to exercise these rights, but in practice it is increasingly apparent that the innovative search for ways to put these rights into practice is a strong element for peace in a globalized world.

[For the text of general comment No. 23 of the Human Rights Committee, see document HRI/GEN/1/Rev.6 or the website www.unhchr/tbs/doc.nsf.]

Notes

�  [Spanish has two words for self-determination, namely autodeterminación and libre determinación, whereas English has only one].  In this brief work we shall use autodeterminación and libre determinación interchangeably, despite their different shades of meaning.  Both terms refer to the right of a social or political group to govern itself, control a territory or defined physical space and not to be subjugated by an external or foreign group.  It is said to be an “inalienable” right of any group that designates itself as a “people”, and therefore implicit in the definition of the term is the “desire” or aspiration to govern oneself and establish one’s own laws and authorities for the purposes of self-determination [autodeterminación or libre determinación].  The latter term has been used most often to describe colonial situations and the decolonization process, where it refers to the right to “political freedom”, and is therefore often confused with “independence”.  In our view, however, the concept of autodeterminación is more profound and comprehensive in that it emphasizes the right of every duly constituted and recognized social body to generate its own capacity for self-determination and take control of its own destiny.  Accordingly, as shall be seen from the text, it is a broader and more appropriate concept to describe phenomena arising in connection with globalization in a twenty-first century context, rather than phenomena such as “political independence” and decolonization.


�  Annexed to this text is the well known general comment No. 23 (1994) which the Human Rights Committee (responsible for monitoring civil and political rights) formulated on the relationship between article 27 and the right of self-determination, which is of crucial importance to the present discussion.  I should point out that the interpretation contained therein is the one that prevails in international jurisprudence and, in this respect, the present work seeks to raise issues that are not dealt with under this interpretation.  The author is well aware of the weight attaching to these comments and it is for this reason that they are appended here.


� The Vienna Convention on the Law of Treaties states that:  “A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty” (art. 31, para. 1, UNTS, No. 1155).  Confusion arises, however, if we try to establish the “ordinary” meaning of the term “people”.  The Diccionario de la Lengua Española de la Real Academia defines “people” as “a group of persons from a place, region or country”.  Harrap’s dictionary defines it as “a body of persons held together by belief in common origin, speech, culture, political union, or by common leadership”, etc., but adds two senses that are very useful for understanding the history of the concept, namely “voters as a body” and “subjects or supporters of a monarch”.  Webster’s dictionary defines “people” as “the body of persons constituting a community or other group by reason of culture, religion or other similar factors”.  At the request of the United Nations Educational, Scientific and Cultural Organization (UNESCO) Justice Michael Kirby supplied the following definition in 1989:  “A group of individual human beings who enjoy some or all of the following common features:  (a) a common historical tradition; (b) racial or ethnic identity; (c) cultural homogeneity; (d) linguistic unity; (e) religious or ideological affinity; (f) territorial connection; (g) common economic life”.  To which UNESCO added that “the group as a whole must have the will to be identified as a people or the consciousness of being a people”.  We agree that the definitions are seriously inadequate, for there are many indigenous groupings that display these characteristics, as do most minorities.  It follows, therefore, that they are principal repositories of the “right to self�determination of peoples”.  By contrast, one must ask oneself how many of the features enumerated above can be applied to complex modern societies such as those of the major developed countries, where, for example, racial and cultural diversity is the norm, linguistic unity is increasingly threatened by migration and is changing rapidly, and where there is increasing religious diversity and economic life is shared not only by one “people” but by a number of “peoples”.  Clearly, most of the countries where there is no doubt that the “right to self-determination” exists and is zealously exercised do not conform in theoretical terms to these traditional definitions as regards the repository of these rights.  There can be no doubt that these definitions of the concept of “people” are inadequate in the present context of globalization and wide-ranging exchanges.  For more on this, see Michael van Walt van Praag in The Implementation of the Right to Self�determination as a Contribution to Conflict Prevention.  Report of the International Conference of Experts held in Barcelona from 21 to 27 November 1998, UNESCO Division of Human Rights, Democracy, Peace and Tolerance and UNESCO Centre of Catalonia, Eds. Dr. Michael C. van Walt van Praag and Onno Seroo, p. 15.


�  The evident haste with which the United Nations recognized the “States” that emerged from the former Yugoslavia undermined formal distinctions of this kind.  Many of the new States endorsed by the United Nations failed absolutely to satisfy the above-mentioned criteria for what constitutes a “people”.  Neither racial, territorial nor religious unity, let alone a self-sustaining economy.


�  It has often been remarked by observers and governments alike that minority groups, instead of proclaiming themselves to be a national, linguistic, ethnic or some other kind of “minority”, have kept within the category of “indigenous peoples”, thereby enabling them to claim broader rights.


�  The Peace or treaties of Westphalia, concluded in Munster in 1648 at the end of the infamous Thirty Years’ War, established sovereign rights and to some extent international law in these matters.


�  “Many of today’s violent and persistent conflicts are between States and unrepresented peoples and are characterized by an extreme power imbalance.  As a result, unrepresented peoples, by themselves, often are unable to engage States in negotiations for peaceful conflict resolution.  Consequently, these conflicts tend to continue for decades and result in grave suffering and cultural annihilation.  To counteract the power imbalance which drives these conflicts, it is necessary for the international governmental and non-governmental community to actively support people’s right to self-determination, to prioritize these conflicts and to promote their non-violent resolution. The denial of the right to self-determination has led to numerous long�term conflicts, most of which remain unresolved.  It is important to recognize that it is not the right to self-determination which leads to conflict, but rather the denial of this right.  It is therefore imperative that the internationally recognized right to self-determination be actively promoted as a tool of conflict prevention and conflict resolution” (The Hague Agenda for Peace and Justice for the Twenty-first Century, conference edition).


	“This Hague Agenda for Peace and Justice for the Twenty-first century has emerged from an intensive process of consultation among the 72 members of The Hague Appeal for Peace Organizing and Coordinating Committees, and the hundreds of organizations and individuals that have actively participated in The Hague Appeal for Peace process.  The Agenda represents what these civil society organizations and citizens consider to be some of the most important challenges facing humankind as it prepares to embark upon a new millennium.”


�  The literature on this topic is too extensive not to be taken into account and examines the phenomenon from different angles while suggesting the same structural process.  The issue is explored in detail in my book La Emergencia indígena en América latina (Economic Cultural Fund, 2001).


�  I am using the frame of reference developed by the anthropologist C. Geertz, who remarks that in situations characterized by processes of social disintegration there is a rebirth of “primordial ties”, i.e. the symbolic relations that have united societies and communities throughout history.


�  Ten years ago the Sub-Commission began to warn that the most significant impact of globalization would be on rights, and therefore on the internationalization of standards and the consequent international awareness of what constitutes a human rights violation.  The wrangling over the International Criminal Court and the various special tribunals is just one aspect of this.  It is also clear that extraterritorial legal jurisdiction is a component of globalization.  See Pinochet by Ernesto Ekaiser, editor of El País (Madrid, 2003), on the legal proceedings against General Augusto Pinochet in London.


�  Note should be made of the emergence in the English administrative centres in North America, as in the Spanish and Portuguese colonies, of native-born European oligarchies (i.e. persons of European descent but born in the colonies) that harboured growing anti�colonial sentiments.  In this sense there existed in many of these countries an “authentic American” society.  However, the limits of these societies did not always coincide with administrative boundaries.  In the case of the indigenous peoples of Latin America and along the borders of the United States with Canada and Mexico, the situation was different because the administrative frontiers did not coincide with ethnic social or ethnic cultural boundaries; to this day, therefore, one and the same indigenous group or people is split between different countries.


�  If one holds fast to the definitions referred to above, one finds that, in many cases, the object of inquiry is a “proto-people”, i.e. a mishmash of diverse groupings and societies that were “persuaded” by elites, through education and patriotism, to form a nation.  On the formation of nationalities, see the well known work by Benedict Anderson, Imagined Communities, Reflections on the Origin and Spread of Nationalism (London, 1983).


�  Rawls defines the “people” as the “political body” without entering into any substantive definition in his analysis of the characteristics of contemporary societies.  Just before his death, the well known political philosopher John Rawls explored the “rights of peoples”, moving away from purely liberal and more traditional ideas on republics and to some extent subscribing to communitarianism and the latent potential of societies to treat their citizens in a variety of ways.  “Rawls, as we know, succeeded in counteracting the force of the utilitarian and intuitionist currents in the Anglo-Saxon tradition by constructing a neo-contractualist vision on Kantian principles.  His theory establishes the priority of what is right above any calculation of social interests and, fundamentally, above any conception of the good.  A ‘well-ordered’ society is one whose citizens are in basic agreement on two principles of justice that enshrine, firstly, the pre�eminence of individual rights and public liberties and, secondly, the subordination of economic and social inequalities to conditions of equal opportunity and equitable distribution.”  Jorge Raúl de Miguel, “Rawls y la filosofía kantiana del derecho internacional”, Revista Internacional de Ciencias Sociales No. 34 (Madrid, 2001), p. 345 et seq.


�  “Self-determination must be interpreted or reformulated in a broader sense.  Once this has been done, it can make a meaningful and profound contribution to conflict prevention and resolution.  The Conference participants reached this conclusion following a wide-ranging debate on the meaning and origin of self-determination.”  (UNESCO Conference 1998, cited above).


�  The Working Group on Minorities has encountered numerous cases of “special status” or “autonomous status”.  In its three most recent sessions it has organized a series of studies on this subject, which illustrate an extremely useful methodology for the peaceful and timely resolution of conflicts.  Although many of these cases involve a de facto situation and the rights of self�determination are not explicitly recognized, in practice one may interpret the situation as a recognition of this right on the part of States.
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