Rights of All Migrant Workers (Part III of the Convention)

Travaux Preparatoires

During the drafting process of the Convention one of the most controversial issues that was discussed in the Working Group concerned the extent of the protection of certain rights to undocumented migrant workers and members of their family. Even after the adoption and entry into force of the Convention the extent of the protection of rights of undocumented migrants remains one of the strongest objections raised by many states unwilling to ratify the Convention.

The aim of this paper, by looking at the drafting process of the Convention, is to analyze the different positions that States took at that time and to see how the debate on the different provisions in the articles included in Part III of the Convention, has evolved.
The drafting process of the ICMW took 10 years, from 1980 to 1990, and the principal working methods of the Working group were based upon consensus
 rather than majority voting. The drafting process was divided into two readings. The first was largely an exploratory exercise in which state delegates were free to express their own visions and opinions. The second reading involved the finalization of the text and was therefore subject to national sovereign interests.

Four loose country groupings made substantial contributions to the final outcome: the MESCA group
, the Group 77
, the former socialist countries of Central and Eastern Europe
, and the industrialized nations outside of MESCA
.
To clarify the position of the involved States regarding the extent of protection to all migrant workers, it is useful to analyze the general debate that took place after the provisional agreement of the first reading of the draft text (see A/C.3/40/1, June 1985).
 From a general point of view it is possible to divide the different positions in three general categories: the States that consider the protection of undocumented migrants a matter of universal values, those that consider it an issue of instrumental expediency, and those against the inclusion of this part in the Convention. 
The first group was comprised of a vast group of states
, both sending and receiving countries. Their position was based on the universality of human rights and on the concerns for particularly vulnerable groups. As an example of the position of this group, we can quote Finland’s declaration: “…The provision of the convention should be applicable to all migrant workers and the difficulties of the individual migrant workers and their rights should not be considered by states as an internal or regional problem, but should be considered comprehensively and universally.”

Instrumentalists, on the other hand, argue that guaranteeing human rights for undocumented migrants serves not only the interests of the migrant but of the state and its citizens as well; the empowerment of these workers will limit their vulnerability and the possibility of their exploitation
. A strong example of this idea can be found in Sweden’s declaration: “the protection of basic human rights of undocumented migrant workers would tend to discourage illicit or clandestine migration. His government’s opinion is that by granting certain rights to all migrant workers those who otherwise are exploited by traffickers and ruthless employers would be protected.”

Another group of States
, guided by the Federal Republic of Germany and the USA, unequivocally expressed their opposition to the inclusion of such provisions in the Convention. Even if the positions were diverse they can be summarized by the fear that the extension of rights to irregular migrants would encourage further violations of state territorial borders. “Certain delegations felt the (draft) text would tend to encourage illegal trafficking in labour, or, at least, to make it very difficult for states to take effectives measures against such trafficking”.

Focusing on the debate on the drafting of the articles included in Part III of the Convention, it is apparent that the extension of some basic rights to irregular migrants passed by consensus, while for other, especially those pertaining to social rights, there was much more controversy.
In fact most of the articles granting basic rights such as freedom of movement (art.8), right to life (art.9), prohibition of torture (art.10) and slavery (art.11), freedom of conscience and religion
 (art. 12), right to privacy (art.14), prohibition of property deprivation, (art.15), rights to recognition as person before the law (art.24), right to a name and nationality for the child of migrant workers (art.29), were adopted with no changes from the first reading’s text. On the article protecting freedom of opinion (art.13), the only opposition was expressed by the representative of Germany, who clarified that in his view this right should be granted only to regular migrants.

Also the two articles that close Part III (art.34 and art.35
) were approved with very few changes from the text of the first reading.
For the other articles of Part III the debate has been much more articulated and reaching the consensus has been more difficult. In some cases several countries accepted the text in second reading, only after declaring their strong objections.
Art.16, on the right to liberty and security of persons, was adopted in second reading with some changes from the text agreed upon in the first reading. The representatives of USA and Nigeria put an objection on record for par. 9
, on the right to compensation.

On art.17, regarding rights during detention, the strongest reservations were about the separation of juvenile criminals from adults (par.4) made by Sweden, Norway, and Finland
. They insisted on the fact that the separation should not be obligatory. The representatives of France and Germany
 expressed their concern about the separation of migrant workers from other prisoners. In fact the first reading’s text on paragraph 3 stated in this regard “Any migrant worker or member of his or her family who is detained in a State of destination for infraction of the provisions concerning migration shall be housed in suitable accommodation (under judicial control) separate from the prisons or other centers of detention or imprisonment for offenders or criminals.”
 The final text, reflecting the norms of ICCPR, provided for a separation of migrant workers from convicted persons, “save in exceptional circumstances”.
Regarding art.18 the most controversial point was the right to have free assistance of an interpreter (par 3f). Starting from the first reading the debate was animated by a USA proposal, supported by Australia, to add the words “free of charge, if necessary”
. This proposal was strongly opposed by the representatives of Netherlands, Germany, Sweden, Senegal and Yugoslavia. They stated that “The question was also which authority would decide whether free interpretation was necessary, and the opinion was expressed that it would be difficult to asses who needed free interpretation and who did not.”
The text adopted in the second reading ignored the USA proposal and assured the right to the free assistance of an interpreter for migrants that cannot understand or speak the language used in court.

On second reading of the text of art.19 then par.3 was deleted
. Although taken from art 15(2) of ICCPR, many delegations pointed out that it had been drafted to cover exceptional circumstances, such as genocide and that it was not relevant in the present convention
.

Art.20 grants the right to not be imprisoned or expelled merely on the ground of failure to fulfill a contractual obligation. In this regard the most significant change from the first reading is the addition of a final clause that states “unless fulfillment of that obligation constitutes a condition for such authorization or permit.”
  This part was added in order to satisfy the USA objection: “The representative of United States said that the article as agreed on first reading, posed some difficulty to his delegation, because in his country some migrant workers were admitted to perform certain functions on the basis of a contract and if they failed to do so, they would have to leave the country.”

Art.21 was adopted in the second reading with minor changes in the text from the first reading. The text adopted stemmed from a MESCA proposal.
As for the other articles regarding detention and expulsion, the debate on art.22 was quite long and animated, especially on par.7 of the first reading’s text (now par.8). The first reading’s text stated that “in any case of expulsion or deportation, the authorities of the State of employment shall bear the costs incurred…”
 
The first reading’s text also provided that the state should refrain from exerting pressure on the person concerned in order to obtain his agreement to summary procedures such as “voluntary exit”. This was deleted in second reading and the provision on the cost of expulsion was weakened
.
On the first reading, art 23 provided an obligation for the State of employment to notify the consular authorities of the State of origin of the expulsion of a migrant – but between brackets it was said only for the ones legally present – at least 48 hours prior to expulsion
. On second reading, some states were strongly against and others in favor of this provision
. The final text is a compromise: the words “legally present” have been deleted so that this provision is extended to all migrant workers, but at the same time the obligations of the state are much weaker.

The most controversial provisions were those regarding the rights of employment and social security. Many states expressed their opposition to including them in Part III of the convention (rights for all migrant workers) instead of Part IV (rights for regular migrant workers).

Regarding art.25, on one side there was clear opposition from Germany, who wanted to move this article to part IV of the Convention, while USSR, Italy, India, Netherlands and Finland supported the article as a whole
. Two objections were expressed on the text of this article: from the representative of Sweden on par 1(a)
, on the termination of the employment relationship, and from the representative of Austria on par.3 stating that “In Austrian labor legislation a foreign worker, if employed without a work permit, was not entitled to claims arising in connection with notice of dismissal or termination.”

The representative of Germany expressed the same opposition on art.26
. The debate on this article was about the deletion or not of the phrase present between brackets in the first reading “(apart from political parties and organizations)” and on the words “legally established”
. In the final version the phrase between brackets has been deleted and “legally established” has become “established in accordance with law”.
Art.27 (on social security rights) was probably the most debated article in Part III. The debate showed the wide-ranging positions from all countries involved. On one side Austria, Italy, Germany and also India expressed their opposition against the inclusion of this article
 and on the other side Morocco, USSR and Greece, expressed their opinion in favor of an extension of social rights to all migrant workers
. Various countries conveyed an intermediate position indicating the need for bilateral or multilateral agreements on social security
 but at the same time the need for protection of basic social rights for irregular migrant workers.
.
The text of articles 28 (urgent medical care), 30 (child’s access to education), 31 (respect of migrants’ cultural identity) and 32 (right to transfer earnings) were approved in the second reading with few changes from the text which emerged from the first reading
.
Finally on art.33, we must remark that at the adoption of the text in second reading “a number of delegations expressed that while basic information should be free of charge, it should not be incumbent upon states to provide all information to migrant workers in their own language.”

Luca Bicocchi, OHCHR Intern.

Annex I (Objections by Countries)
	USA
	GERMANY
	AUSTRALIA
	FRANCE
	SWEDEN

	
	
	
	
	

	Art.13 Cancel the words “All kinds”.
	Art.13 Grant only to regular one.
	Art.18 Interpreters “free of charge, if necessary”.
	Art.13 Cancel the words “All kinds”
	Art.17 Separation of juvenile criminals from adults should not be obligatory/          Reservation on par.4.

	Art 16. Reservation on par.9.
	Art.22 Cost of expulsion borne by the MW concerned                   (par.7, now par.8), against the inclusion of this provision.
	Art.22 Cost of expulsion borne by the MW concerned

(par.7, now par.8), against the inclusion of this provision.
	Art.17 Concern about separation of MW from other prisoner.
	Art.25 Problem with par.1a.

	Art.18 Interpreters “free of charge, if necessary”.
	Art.23 Par.2 only to regular MW, or delete entire paragraph.
	Art.23 Par.2 only to regular MW, or delete entire paragraph.
	Art.22 Reservation on par.6,

Art.22 (par.7, now par.8), against the inclusion of this provision.
	Art.27 Problem with par.1c on reimbursement.

	Art.20 MW expelled if they failed contract.
	Art.25 All the articles belongings working and social conditions to Part IV.
	Art.29 Put in Part IV.
	Art.27 Concern on “reimbursement”.
	Art.33 Providing information should not be an obligation only upon state of employment.

	Art.23 Par.2 only to regular MW, or delete entire paragraph.
	Art. 26, 27, 29 Put in Part IV


	Art.52 (In the first version extended to all MW) 

Only to regular/        

The Convention should not treat admission and expulsion of MW.
	
	

	Art.28, 30, 31, 33 Put in Part IV.
	Art.28 “Any medical care” could not be accepted.
	
	
	

	General Considerations

There is no need for a new Convention on MW, and the Convention does not represent a codification of Customary International Law.
	General Considerations

There is no need for a new Convention on MW, and the Convention does not represent a codification of Customary International Law.
	
	
	

	
	
	
	
	

	MOROCCO
	INDIA
	FINLAND
	USSR
	SENEGAL

	
	
	
	
	

	Art.12

Problem as Islamic country.
	Art.23 Extend all par.2 to all MW.
	Art.17 Separation of juvenile criminals from adults should not be obligatory.

	Art.13 Cancel the words “All kinds”.
	Art.23 Extend all par.2 to all MW.

	Art.26 Strong objection in the inclusion of political activities.
	Art.25 Support the article as whole.
	Art.25 Support the article as whole.
	Art.25 Support the article as whole.
	Art.27 The article should contain minimum standards applicable to all MW.

	Art.27 MW pay social security contributions so they should be able to enjoy benefits.
	Art.26 Strong objection in the inclusion of political activities.
	Art.27 The article should contain minimum standards applicable to all MW.
	Art.27 Irregular MW should enjoy basic social rights.
	General Considerations

While the Convention binds only state parties, all states are obliged to observe implementation of fundamental rights.

	General Considerations

While the Convention binds only state parties, all states are obliged to observe implementation of fundamental rights.
	General Considerations

While the Convention binds only state parties, all states are obliged to observe implementation of fundamental rights.
	
	General Considerations

While the Convention binds only state parties, all states are obliged to observe implementation of fundamental rights.
	

	
	
	
	
	

	NETHERLANDS
	NORWAY
	AUSTRIA
	YOUGOSLAVIA
	SPAIN

	
	
	
	
	

	Art.22 (par.7, now par.8), against the inclusion of this provision.
	Art.17 Separation of juvenile criminals from adults should not be obligatory/         Reservation on par.4.
	Art.25 Reservation on par.3.


	Art.23 Extend all par.2 to all MW.
	Art.27 Concern on “reimbursement”.

	Art.25 Support the article as whole.
	Art.22 (par.7, now par.8), against the inclusion of this provision.
	Art.27 Problem with Social security.
	Art.26 Strong objection in the inclusion of political activities.
	

	Art.27 concern.


	
	
	
	

	
	
	
	
	

	ALGERIA
	GREECE
	DENMARK
	NIGERIA
	VENEZUELA

	
	
	
	
	

	General Considerations

While the Convention binds only state parties, all states are obliged to observe implementation of fundamental rights.


	Art.27 Irregular MW should enjoy basic social rights.
	Art.17 Separation of juvenile criminals from adults should not be obligatory.


	Art 16. Reservation on par.9.
	Art.23 Par.2 only to regular MW, or delete entire paragraph.

	
	
	
	
	

	TUNISIA
	TURKEY
	UK
	ITALY
	EGYPT

	
	
	
	
	

	Art.23 Extend all par.2 to all MW.
	Art.23 Extend all par.2 to all MW.
	Art.27 concern.
	Art.25 Support the article as whole.

	Art.23 Extend all par.2 to all MW.


Annex II (Objections by Articles)
	Art. 12
	Art.13
	Art.16
	Art.17
	Art.18

	MOROCCO-

Problem as Islamic country.
	GERMANY-                           No irregular.
	NIGERIA-

Reservation on par.9.
	USA-GERMANY:        The par.7, appropriately amended, could replace the whole article.


	USA-AUSTRALIA Interpreters “free of charge, if necessary”.

	
	FRANCE, USA, USSR- cancel the words “all kinds”.
	USA-

Reservation on par.9.
	FRANCE-GERMANY: Concern about separation of MW from other prisoner.
	NETHERLANDS, GERMANY, SWEDEN, SENEGAL, YOUGOSLAVIA: Strong reservation on USA proposal.



	
	
	
	NORWAY and SWEDEN: Reservation on par.4.


	

	
	
	
	SWEDEN, NORWAY, DENMARK, FINLAND- Separation of juvenile criminals from adults should not be obligatory.


	

	Art.20
	Art.22
	Art.23
	Art.25
	Art.26

	USA: MW expelled if they failed contract.
	FRANCE: reservation on par.6.
	GERMANY, VENEZUELA, AUSTRALIA, USA: Par.2 only to regular MW, or delete entire paragraph.


	GERMANY: All the articles belongings working and social conditions to Part IV.
	GERMANY: Put in Part IV.



	
	AUSTRALIA-GERMANY: Cost of expulsion borne by the MW concerned.
	INDIA, YOUGOSLAVIA, EGYPT, TURKEY, SENEGAL, TUNISIA: Extend all par.2 to all MW.
	USSR, ITALY, INDIA, NETHELANDS, FINLAND: Support the article as whole.
	YOUGOSLAVIA, INDIA, MOROCCO: Strong objection in the inclusion of political activities.

	
	(par.7, now par.8), GERMANY, NORWAY, NETHERLANDS, AUSTRALIA, FRANCE, against the inclusion of this provision.


	
	SWEDEN: Problem with par.1a.


	

	
	
	
	AUSTRIA: Reservation on par.3.


	

	Art.27
	Art.28
	Art.30
	Art.31
	Art.33

	GERMANY, ITALY: Move to Part IV of the Convention.


	USA Inclusion in Part IV.
	USA Inclusion in Part IV.
	USA Inclusion in Part IV.
	SWEDEN: Providing information should not be an obligation only upon state of employment.



	AUSTRIA: problem with Social security.
	GERMANY: “Any medical care” could not be accepted.


	
	
	A number of delegations expressed that while basic information should be free of charge, it should not be incumbent upon states to provide all information.

	SWEDEN: problem with par.1c on reimbursement.
	AUSTRALIA, GERMANY: Move to Part IV.


	
	
	

	MOROCCO: MW pay social security contributions so they should be able to enjoy benefits.


	
	
	
	

	USSR, GREECE: Irregular MW should enjoy basic social rights.


	
	
	
	

	FINLAND, SENEGAL: The article should contain minimum standards applicable to all MW.


	
	
	
	

	SPAIN, FRANCE: concern on “reimbursement”.


	
	
	
	

	AUSTRALIA: exclusion of soc. Assistance.
	
	
	
	

	USA concern.


	
	
	
	

	NETHERLANDS. Concern


	
	
	
	

	SEVERAL COUNTRIES bilateral agreements.


	
	
	
	


� Cf. “The main disadvantage of the consensus approach was that it inevitably bred compromise to the extent that certain proposals with a strong rights content at the beginning of the drafting process were diluted to mere recommendations at the end.”, Ryszard Cholewinsky, Migrant Workers in International Human Rights Law, Clarendon Press, Oxford, 1997, pp 143.


� Ibid., pp 144


� MESCA group was composed of the following countries: Finland, Greece, Italy, Norway, Portugal, Spain, Sweden and France.


� Group 77 consisted of the following countries: Algeria, Barbados, Egypt, Mexico, Pakistan, Turkey, Yugoslavia, India and Morocco.


� Their influence appears to have been relatively nominal.


� These countries included: Australia, Germany, Canada, Denmark, Japan, Netherlands and USA. 


�Cf. the statements of Finland, Denmark, Greece, Tunisia, Turkey, Italy, Mexico and others. 


Mexico, an active and central state in the drafting and promotion of the Convention, emphasized that the Convention “was a further step in the United Nations efforts to define fundamental rights of certain specially vulnerable populations groups”, A/C.3/40/1 (June 1985), par.48, in the successive paragraph they however specified that “the new convention should be innovative in some aspects but should avoid trying to fulfill so many aspirations that it would turn out to be inapplicable for most states.”, par.49. 


�Cf. A/C.3/40/1, par.17.


�Cf. the statements of Sweden, Norway and Denmark.


�Cf. A/C.3/40/1, par.14.


�It is possible to include in this group, even if with quite different positions, the Government of USA, Germany, Netherlands, Australia, France and India.


�Cf. A/36/378 (September 1981), Annex XII, par. 10, and A/C.3/40/1, par.25, the representative of Australia expressed concern that the protection for undocumented migrant workers included in the draft convention might “affect Australia as regards illegal migrations”.





� The delegation of Morocco expressed his concern based on the fact that “Morocco was an Islamic country and, according to Islam, a Muslim could not change his religion to adopt another religion.”, A/C.3/41/3 (October 1986), par.124.


� Cf. A/C.3/41/3, par.161.


� Regarding par.35 it is interest to see how the text of the article follow faithfully a concern that the Netherlands representative posed at the first stage of the drafting process: “The representative of the Netherlands further stressed that no provision in part II of the Convention should seek to regularize the status of illegal migrant workers or illegal members of their families”, A/C.3/36/10 (November 1981), par.57.


� Cf. A/C.3/41/3, par.222, 223.


� Cf. Ibid., par.228.


� Cf. A/C.3/42/1, par.26.


� Cf. A/C:3/41/3, par.225


� Cf. A/C.3/42/1, par.49-50.


� Cf. A/C.3/42/1, par.51.


�Art. 19(3), draft version, “Nothing in this article shall prejudice the trial and punishment of any person for any act or omission which, at the time when it was committed, was criminal according to (the general principle of law recognized by the community of nations) (the legislation of the receiving state).” A/C.3/42/1, par.62.


� Cf. Ibid. par.65.


� First reading reads as follows: “Migrant worker and member of their families shall not be imprisoned, deprived of their authorization of residence or work permit or expelled merely on the ground of (inability) (failure) to meet a contractual obligation.” A/C.3/42/1, par.76.


� Cf. Ibid. par.78.


� Cf. Ibid. par.167.


� On the cost of expulsion strong objections were raised by Australia and Germany: “With regard to costs of expulsion, the representative of Australia and Federal Republic of Germany pointed out that, according to their national legislation, costs were borne by the migrant worker concerned.” A/C.3/42/1, par.20, and also “The representative of Germany, Norway, the Netherlands, Australia and France expressed their objection to the inclusions of such a provision in the convention.” A/C.3/42/1, par.150


� Cf. A/C.3/42/1, par.167.


� Cf. “Commenting on par.2 the representative of the Federal republic of Germany stated that his delegation would prefer to limit that provision to migrant workers in a legal situation or to delete the paragraph as whole. (…) The representative of Venezuela Australia and the United States also favored the deletion of the paragraph., A/C.3/42/1, par.177, and “The representative of India, Yugoslavia, Egypt, Turkey, Senegal and Tunisia favored the retention of paragraph 2 and stated that should cover all migrant workers and thus the words “legally present” should be deleted”, A/C.3/42/1, par.179.


� Cf. A/C.3/42/1, par.196, 197.


� Cf. Ibid. par.200.


� Cf. Ibid. par.208.


� Cf. Ibid. par.211.


� Cf. First reading text “1. The States Parties to the present Convention recognize the right of all migrant workers and members of their families: (a) To take part (freely) in (peaceful) meetings and activities of trade unions and of other associations (apart from political parties and organizations) (legally) established for the protection of economic, social, cultural and similar interests (subject only to the rules of the organization concerned)”, A/C.3/42/1, par.210.


� Cf. Ibid. par.258, 261 and 268.


� Cf. “The representative of Morocco stated that in the view of her delegation a migrant worker who was paying social security contributions should be able to enjoy such benefits”, A/C.3/42/1, par.263, and also par.267 and 267.


� Cf. A/C.3/37/1 (June 1982), par.27.


� Cf. Statements of the representative of Finland and Senegal, A/C.3/42/1, par. 271 and 273.


� Only the USA delegations expressed, after the first reading, his opinion in favor of moved articles, 28, 30, 31 and 33 to Part IV of the Convention, Cf. A/C. 3/37/1 (June 1982), par. 32, 36, 42, 52.


� Cf. A/C.3/42/6 (October 1987), par.66.
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