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INFORMAL SUMMARY OF DISCUSSIONS

INTRODUCTION
1. On 17 September 2009, during its twelfth session, the Human Rights Council held a panel discussion on “human rights of migrants in detention centres”, pursuant to its resolution 11/9. As noted in the concept note (see Annex), the panel discussion was held against the background of increasing concerns being expressed by international human rights mechanisms related to the recourse to detention of migrants and the duration and conditions of their detention. Its main objectives were to: (a) discuss the current trends, good practices, challenges and possible approaches to address the issue of detention of migrants and explore ways to promote and protect their human rights; and (b) elaborate on how to reduce the recourse to and duration of detention for persons who enter or remain in a country in an irregular manner and how to provide them with appropriate access to due legal process. 
2. The meeting was conducted according to the guidelines for panel discussions of the Human Rights Council, with opening remarks and presentations by expert panelists followed by an interactive discussion with States and other stakeholders. 
3. The present informal summary of discussions seeks to reflect main points made by participants in their statements.
OPENING SESSION
4. The meeting was opened by Mr. Alex Van Meeuwen, President of the Human Rights Council, who explained the objectives and modalities of the panel discussion, before giving the floor to the High Commissioner for Human Rights, Ms. Navanethem Pillay, for introductory remarks.

5. The High Commissioner underlined that she shared the opinion of the Working Group on Arbitrary Detention, the Special Rapporteur on the Human Rights of Migrants and other human rights mechanisms that criminalizing irregular stay in a country exceeded the legitimate interest of States to control and regulate irregular immigration and could lead to unnecessary detention. Infractions of immigration rules did not make a person a criminal and the association of irregular migration with criminality promoted the stigmatization of migrants and a climate of xenophobia and hostility against them. Instead of the term “illegal” immigrants, the internationally accepted definitions of “irregular” or “undocumented” migrants should be used. This would help to clarify that most migrant workers in an irregular situation perform jobs which are perfectly legal and necessary in the countries in which they work.

6. Ms. Pillay underlined how the legal basis of immigration detention must be probed against the fundamental human right which proscribes arbitrary detention. Although the deprivation of liberty should be a measure of last resort, migrants arriving irregularly in a new country were often detained as a routine procedure and without proper judicial safeguards. With regard to the conditions in immigrant detention centres, States must ensure that all persons deprived of their liberty were treated with humanity and with respect for the inherent dignity of the human person. Yet, ill-treatment, overcrowding and inadequate access to basic economic, social and cultural rights, such as health care services and education, were recurrent concerns reported by the international human rights mechanisms. The Human Rights Council could play a key role in ensuring that immigration detention and conditions and treatment of detained migrants comply with international human rights law and in encouraging the adoption of alternative measures to limit the resort to immigration detention. 
PRESENTATIONS BY PANELISTS
7. Mr. El Hadji Malick Sow, Chairperson-Rapporteur of the Working Group on Arbitrary Detention noted that the Working Group had devoted particular attention to the administrative detention of migrants and asylum seekers and referred to the analysis and guidance provided in its Deliberation No. 5 (1999) on human rights guarantees for immigrants and asylum seekers in detention as well as in its Opinions Nos. 45/2006, 18/2004 and 34/1999. While recognizing the sovereign right of States to regulate migration, the Working Group advocated for the gradual abolishment of immigration detention and stressed that an irregular immigration status did not constitute a crime. 
8. Mr. Sow stressed the need to give special attention to the detention of migrant children, in particular unaccompanied minors, in accordance with article 37 of the Convention on the Rights of the Child. He also underlined that the law must set a maximum duration for detention and that at the end of such maximum detention period the detainee must be automatically released. Moreover, all detainees must be informed in a language they understand of the reasons for their detention and of all their rights, including their right to challenge the legality of detention and to have access to legal council. Challenges identified by the Working Group included; (a) that some national laws did not provide for the detention to be ordered by a judge or for judicial review of the detention order; (b) that detainees often did not enjoy the right to challenge the legality of their detention; and (c) that national laws often did not establish the maximum length of detention, which led to prolonged detentions.  

9. The current mandate of the Working Group did not cover conditions of detention, except in exceptional circumstances, when, for example, the conditions were so dire that they affected a pre-trial detainee’s right to defence or generally the ability of the detainees to follow the procedures concerning them. Such conditions were unacceptable and increased the risk of a series of human rights violations, including of the economic, social and cultural rights of detainees. To be able to report on conditions in detention in a more systematic and in-depth manner, the Working Group had proposed in its annual report to the Human Rights Council that its mandate be expanded to allow it to monitor the respect by States of their obligations relating to all human rights of detained persons. 

10. With regard to alternatives to detention Mr. Sow noted that they could take various forms, such as reporting at regular intervals to the authorities; release on bail; or stay in open centres or at a designated place. Such measures were already successfully applied in a number of countries and should be encouraged.

11. Mr. Jorge Bustamante, Special Rapporteur on the Human Rights of Migrants, underlined the importance of looking at the underlying causes of immigration detention, which included both the tendency to criminalize irregular migration and the lack of recognition of the correlation between irregular migration and labour demands in countries of destination. The demand in countries of destination for the labour force of irregular migrants underlined that countries of origin and countries of destination were co-responsible for shaping and implementing a human rights based approach to migration governance.

12. Migrants arriving irregularly were often detained as a routine procedure, sometimes without proper judicial safeguards, and sometimes they were confined in overcrowded placed without adequate healthcare, food, sanitation or safe drinking water. Some were subjected to prolonged or indefinite administrative detention, which the Special Rapporteur on Torture considered to amount to inhuman or degrading treatment.  Victims of trafficking were sometimes exposed to multiple victimization when their condition as victims was disregarded and they were charged with illegal entry or the forging of documents.

13. While States had a sovereign right to safeguard their borders and regulate their migration policies, they also had an obligation to respect and protect the human rights of all human beings under their jurisdiction, irrespective of their immigration status.  Those safeguards included the prohibition against arbitrary arrest or detention as well as a number of judicial guarantees associated with the lawfulness of the detention. Identifying and implementing alternative rights-based measures to detention could assist States in better complying with their human rights obligations and in avoiding arbitrary or prolonged administrative immigration detention and inhuman or degrading treatment of migrants.
14.  With regard to alternative measures to detention, Mr.Bustamante highlighted the existence of  a wide range of options, including  release on bail, bond and surety; conditional release; return to custody for specified hours following release for employment, schooling or other defined purposes; open and semi-open centres; directed residence; restrictions to a specified district and in some instances electronic monitoring.  In the view of the Special Rapporteur, States should systematically consider alternative measures before resorting to immigration detention. Such alternative measures should be the least intrusive and restrictive means available to attain the same objectives of immigration-related detention, such as avoiding that migrants abscond and guaranteeing their presence in court or administrative proceedings. States should ensure that such alternative measures do not discriminate in law or practice against particular groups of non-nationals and that migrants are granted the right to challenge the legality of such measures before a judicial or other competent and independent body. 
15. With respect to migrant children, Mr. Bustamante emphasised that the deprivation of the liberty of migrant children should be a measure of last resort, for the shortest period of time possible and should never be punitive in nature. Unaccompanied migrant children should never be detained.  The detention of children was never in their best interest and should not be justified on the basis of maintaining the family unity.  Hence, a rights-based approach would imply adopting alternative measures for the entire family. 
16. Mr. Abdelhamid El Jamri, Chairperson of the Committee on the Protection of the Rights of Migrant Workers and Members of their Families (the Committee / Committee of Migrant Workers), took stock of how the issue of migrant detention had been addressed by the Committee in its dialogue with States parties to the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (Migrant Workers Convention). The Convention enshrined the right of migrants and members of their family to the effective protection of the State against violence, bodily harm, threats or intimidation, and arbitrary detention. Upon detention they must be informed about the reasons for their detention and consular officials must be informed without delay. Migrants and members of their family also had the right to appeal before a court and when unlawfully detained they had a right to reparation. 
17. In its dialogue with States parties to the Migrant Workers Convention, the Committee had welcomed efforts made by some States to improve detention conditions for migrants. However, it had also identified shortcomings, including situations in which: (a) migrants were detained by immigration officials who did not have a mandate under the law to carry out such detentions; (b) migrants who were unable to present their identify papers were detained and sometimes subjected to torture or ill-treatment; and (c) detained migrants were not separated from other detainees. Another problem identified was the lack of information on the situation of migrants detained in different States. 
18. The Committee had made a number of recommendations as part of its dialogue with States parties with a view to developing solutions together to address the problems faced. The Committee had generally received positive feedback on its recommendations, and following their consideration by States new provisions had been made to improve the situation, including with regard to information systems, detention circumstances, and the training of officials. 

19. Ms. Vanessa Lesnie, Director, Australian Human Rights Commission (AHRC), noted that the legislation in Australia currently included a principle of detention as a last resort for children and that the government recently announced its ‘New Directions in Detention’ which indicated a much stronger human rights approach to immigration detention policy. The conditions inside detention centres had generally improved and there was an increasing use of alternatives to detention. While there were still concerns about immigration detention in Australia, AHRC believed that the Government had learned from past mistakes that detaining people for prolonged and indefinite periods of time was not only contrary to human rights but also counterproductive and expensive. 
20. Extensive investigations by AHRC into the impact of prolonged and indefinite detention on children, families and adults showed that arbitrary detention is wrong and harms both the people detained and the community in which it occurs. For example, detention could have a severe impact on a person’s mental health, and if the person is eventually released into the community, then the community had to deal with these new health problems on top of the normal issues of integration. 
21. Australia’s recent experience with alternatives to detention suggested that community-based options were substantially cheaper and often more effective than closed detention. Approximately 94% of participants complied with the reporting or other conditions. Community-based options were more likely to result in voluntary (as opposed to forced) returns in cases where visas were refused. Further, when people did remain in Australia, their transition into the community was smoother and cheaper, and their mental and physical health was generally better.

22. Over the years, the Government had learned that working in co-operation with national human rights institutions and NGOs brought better results for everyone. For example, one of the first alternative detention pilots was a partnership between the government and an NGO, and the Australian Red Cross currently managed the community detention scheme under contract with the Government. Equally, AHRC was frequently invited to inspect immigration detention facilities and to provide comments on the human rights aspects of proposed immigration policy and laws. The role of AHRC in resolving individual complaints of human rights violations in detention was also recognised and respected by the Department of Immigration.

23. Mr. Ashley William Bonaventure Gois, Migrant Forum Asia, highlighted the affirmation of the Working Group on Arbitrary Detention in its report to the Human Rights Council at its tenth session that immigrants in irregular situations should not be qualified or treated as criminals. He also drew attention to an increase in detentions and deportations of migrants in an irregular situation in the context of the global economic recession. He called upon policy makers to test the plans proposed by the Platform for International Cooperation on Undocumented Migrants (PICUM), “10 Ways to Protect Undocumented Migrant Workers”, and by UNHCR, “10-Point Plan of Action to address mixed migratory movements”, in adopting alternatives to detention. Alternative measures to detention must also be open to scrutiny and access by NGOs, national human rights institutions and embassy and consular personnel. 
24. When detention did occur, Mr. Gois underlined that it must be in accordance with and authorized by law and not lead to the violation of human rights, such as the right not to be subjected to inhumane or degrading treatment and the right to health. The detainee must also have a right to challenge his or her detention in court.
25. Mr. Gois noted that the practice of detaining undocumented migrants did not address the root causes of irregular migration and that the cost of detention centres far outweighed any intended outcomes. He also expressed concern about the increasing involvement of private, profit-making companies in the detention process despite the consistent reporting of abuses and exploitation that occur in immigration detention centres.  

OPEN DISCUSSION (PART I)
26. Cote d’Ivoire, on behalf of the African Group, noted reports of a growing number of migrants in an irregular situation who were held in prolonged administrative detention, often under appalling conditions. The intention of calling for the panel discussion of the Human Rights Council was to find other ways of managing migration and to share experiences and identify ways and means to improve the protection of human rights of migrants in detention centres. In particular, the African Group, underlined that: (a) detention should be in conformity with international norms, (b) all States had an obligation to respect the fundamental rights and freedoms of migrants, (c) alternatives to detention and effective access to judicial remedies were necessary; and (d) the Council should consider the elaboration of general guidelines to prevent violations of the human rights of migrants in detention centres and to provide for remedies. 
27. Colombia, on behalf of the Group of Latin American Countries (GRULAC), underlined that international human rights law protects individuals against arbitrary deprivation of their liberty. In that regard, GRULAC sought the views of the panellists on the impact of measures which criminalize irregular migration and of prolonged administrative detention on the human rights of migrants. GRULAC considered that recourse to penal measures against migrants solely because of their migration status was contrary to the principle of the universality of human rights. It was underlined that all persons, irrespective of their immigration status, should be guaranteed due process during detention and access to consular services. Children of irregular migrants should not be detained and measures should be taken to protect migrant children and guarantee their rights. In that regard, GRULAC sought views on practical ways of protecting the rights and wellbeing of women and children in the context of the detention of migrants. 
28. Sweden, on behalf of the European Union (EU), stated that a clear ambition of the EU was that its policies on migration must comply with the norms of international human rights and refugee law. An EU directive adopted in December 2008 clarified that the detention of irregular migrants should be: (a) limited to situations in which other measures would not be sufficient; (b) subject to the principle of proportionality; (c) for as short a period as possible; and (d) ordered by administrative or judicial authorities, with reasons being given in fact and in law. The directive also ensured special regulations for families and minors, and international and national NGOs had the opportunity to visit detention facilities. The EU considered voluntary return to be the principle option allowing for the best interest of the migrant to be taken into consideration. The EU sought views on how to provide information to persons in particularly vulnerable situations on the risk connected to migration via irregular settings. 
29. Tunisia, on behalf of the Group of Arab States (Arab Group), stated that immigration was a multifaceted phenomenon and an issue of concern for the entire international community, given that most counties were either countries of origin, destination, or transit for international migration. The Arab Group was concerned about the treatment of migrants in places of detention. There was a need to find appropriate solutions to guarantee the human rights of migrants during the whole migratory process. States had no choice but to protect the human rights of migrants and to give them decent treatment until their return to their countries of origin. The Arab Group condemned practices and treatment described in detention centres contratry to the human rights of migrants and stressed the need to work towards solutions to relieve the pressure on immigration detention centres. 

30.  Mexico stated that migrants who travel in the search of a better life must be treated with dignity and with respect for their human rights and not be seen or treated as criminals. Migrants were not criminals, it was underlined. If detention did occur, it was essential that migrants were kept under conditions which respected their dignity and human rights and that the period of detention was as short as possible. The right to consular notification was considered of fundamental importance. In response to requests by Mexico, both the Inter-American Court of Human Rights and the International Court of Justice had confirmed that the right to consular notification was an international obligation upon States and a human right. 
31. Italy noted that the country had in recent years experienced unprecedented immigration flows. Irregular migrants deprived of means of subsistence were hosted in First Aid and Reception Centres during the period of verification of their identity before deciding about their future status. Asylum seekers were hosted in specifically dedicated centres. Irregular migrants were retained in so-called Centres for Identification and Repatriation, for a maximum of 180 days, for additional verifications before their repatriation. In all these centres, basic services were ensured, such as health assistance, cultural and linguistic intermediation and information on the rights and duties of foreigners in Italy. While there was room for improvement of the system, Italy underlined the need to have a correct understanding of the important effort may by the Government in this area.

32. Australia stated that the country had made a number of changes to its detention policy in recent years to ensure the well-being of migrants in detention. The policy was guided by a number of key immigration values, including that: (a) children will not be detained in an immigration detention centre, (b) detention that is indefinite or otherwise arbitrary is not acceptable and the lenth and conditions of detention will be subject to regular review, (c) detention in immigration detention centres is only to be used as a last resort and for the shortest practicable time, (d) people in detention will be treated fairly and reasonably within the law, (e) conditions in detention will ensure the inherent dignity of the human person. Moreover, conditions in immigration detention facilities were governed by a set of values that had been developed in consultation with the Office of the Commonwealth Ombudsman and the Australian Human Rights Commission. 

33. Pakistan, on behalf of the Organisation of the Islamic Conference (OIC), underlined the necessity for States to review their legislation to ensure the human rights of migrants. Migrant workers and members of their families should not be subjected individually or collectively to arbitrary arrest or detention, and detained migrants had a right to interpretation services and consular access. In the face of the global economic crisis, migrant workers were loosing their jobs and legal status. They tended to avoid returning to their countries of origin and to stay on, often in an irregular situation, and find menial jobs. When arrested by migration authorities and sent to detention centres, they often faced violations of their human rights. The OIC underlined that the practice of mandatory detention of irregular migrants and their criminalization and ill-treatment must cease and echoed the calls made in General Assembly resolution 63/184 and Human Rights Council resolution 9/5 to adopt alternative measures to detention. Immigration detention should be the exception and used only as a last resort. 

34. France noted that the migratory movements had grown in scale and complexity in recent years, not only from countries in the South to countries in the North, but also, increasingly, between countries in the South. In France, irregular migrants could be subject to deportation and placed in immigrant retention centres. This administrative procedure did not aim at punishing irregular migrants, but only at preparing their departure. It was subject to the oversight of a judge and could not exceed 23 days. In practice, the average time of detention was less than 10 days. During their stay in retention centres, fundamental rights were upheld and migrants received information and assistance to enable them to meet confidentially with a lawyer, to receive free medical assistance, and to communicate with anyone of their choice, through visits and free access to a telephone. Migration could benefit both countries of origin and destination and countries should work together to promote regular migration and combat irregular migration. This was also the common purpose of a bilateral agreement between France and Brazil signed on 7 September 2009. 
35. Uruguay, on behalf of MERCOSUR member States and associated countries, underlined the valuable contribution of migrants to the social, economic, political, cultural, scientific and academic development of countries of destination. Any attempt to criminalize irregular migration was strongly rejected, as were xenophobia, discrimination, abuse of authority, mass deportations and the adoption of restrictive migration policies. Several MERCSUR member States had reformed their migration legislation to align it with international human rights law and the Vienna Convention on Consular Relations. Views were sought from the panellists as to which mechanisms within the international human rights system could play a role in monitoring the protection of the human rights of migrants in the implementation of public policies. 
36. China expressed understanding and support for efforts to combat illegal immigration and human trafficking and to safeguard national sovereignty and security in line with international law and domestic regulations. The international community should facilitate and support normal person exchange in line with laws and regulations on immigration and on the entry and exit of non-nationals. Irregular migrants were both violators of the law and victims. When detained their basic right and dignity should be protected, especially their access to necessary assistance and remedies. The human rights of migrants in detention centres should be guaranteed through bilateral consultations amongst countries of origin and destination and through strengthened international cooperation. States should open up normal channels of migration to stop irregular channels and strengthen their cooperation to combat trafficking and organized crime. 
37. Egypt stated that the practice of administrative detention had increased in recent years as a result of increasing pressure on both developed and developing countries. While States must take measures to protect their societies, they must also ensure that this is done in a manner which respects human rights. No social or economic condition could justify prolonged detention of migrants without contact to the outside world and their families and without access to assistance from representatives of their countries. To combat this phenomenon, a concerted international effort was required. States must develop alternative measures to immigration detention. Detention should only be exceptional and a last resort and should be conducted in a way which respects the human rights of migrants. United Nations agencies should raise awareness about the problem.
38. The Office of the United Nations High Commissioner for Refugees (UNHCR) noted that many States routinely detain undocumented asylum-seekers and refugees, including children, alongside other migrants, sometimes for prolonged periods. Yet, the 1951 Refugee Convention, in its Article 31, explicitly recognizes that people fleeing persecution, human rights violations and conflict cannot always comply with entry requirements. The Convention thus obliges States to exempt refugees from punishment for irregular entry. Conditions in detention centres often did not comply with basic human rights standards and humanitarian actors often did not have access and adequate mechanisms for identifying those with refugee protection needs. When detention was used to prevent persons from absconding prior to deportation, access to asylum procedures must be guaranteed for those who claim to have international protection needs at the time of deportation. Some stateless persons ended up in prolonged or even indefinite detention because their countries of habitual residence refused to receive them back.
39. Brazil stated that the country had implemented an inclusive and human rights-driven approach to migration. Irregular migration was not a criminal offence and irregular migrants were not subject to detention. Measures taken in these cases were deportation and an administrative fee. Regularization was considered the most effective way to protect the human rights of migrants and a bill recently passed by Parliament gave irregular migrants 180 days to apply for temporary residence, valid for two years. After that period, they could apply for permanent residence. Brazil was deeply concerned about the increased criminalization of irregular migration and the automatic use of detention in violation of international human rights obligations. Views of the panellists were sought on how human rights mechanisms could enhance their accessibility to migrants and address these emerging challenges. The problem of detention of irregular migrants could be solved through international cooperation and dialogue, such as the bilateral mechanism on migration between Brazil and France created on 7 September 2009. 
40. The United States of America reiterated that while international law permitted the detention of persons who had violated immigration laws, States must respect the human rights of migrants. The purpose of temporarily detaining immigration violators was not to imprison them, but to ensure public safety and remove them from the country as expeditiously as possible. States had an affirmative duty to accept the return of their nationals expelled from the territory of another State and the expeditious return of irregular migrants was key to decreasing detention periods. The Department of Homeland Security was in the process of refashioning its detention system into a new model which was better suited to the civil detention authority of the Immigration and Customs Enforcement (ICE) agency and which took into account that the majority of the ICE detention population was non-criminal and that the average length of detention was one month. A new office within ICE would conduct routine and random inspections and investigate detainee grievances. The ICE reforms underway would also seek to maximize the availability of alternatives to detention. 
41.  Algeria noted that migration had become synonymous with human tragedy. The majority of irregular migrants who survive dangerous journeys in search for better life conditions ended up in detention centres subject to inhuman conditions. There was a need to establish a link between migration and development and to address the underlying causes of migration through a global, integrated, concerted and equitable approach. The inadequate protection of human rights of migrants in detention centres underlined the importance of universal ratification of the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families. The Convention provided answers to the problems identified by the panellists. The refusal by countries of destination to ratify the Convention had a direct impact on the respect for the human rights of migrants living within their territories. Views of the panellists were sought as to how this situation limited the efficiency of the Committee on Migrant Workers and of the Universal Periodic Review mechanism and as to how the Council’s discussions could have an impact on the conditions of migrants in detention centres. 
42. The Consultative Council for Human Rights (CCHR), Morocco, underlined the role of independent national human rights institutions, in cooperation with the United Nations human rights system, in: (a) harmonizing national immigration legislation and regulations with international human rights standards, (b) promoting access to procedures for legal and administrative remedies, and (c) monitoring conditions in detention centres. Together with the national human rights institutions of Denmark and Jordan, CCHR facilitated a inter-regional debate between Europe and the Arab region on issues of common concern, including migration. 
43. Migrant Rights International (MRI), jointly with the International Detention Coalition, Migrant Forum Asia, and the National Network for Immigrant and Refugee Rights, and 136 organizations worldwide, first thanked Amnesty International for allocating its speaking slot to them and drew attention to the written statement of Amnesty International on alternatives to detention. MRI et al then stated that immigration and asylum decisions may take months or years during which time men, women and children could languish in often overcrowded and unhygienic conditions. In some cases there was little or no independent oversight of detention conditions or reasons for detention and many migrants were denied access to bail hearings and to judicial review. States should only use detention as a measure of last resort, after having considered whether there were less invasive means of achieving the same objectives, such as open centres, sureties, bail or reporting requirements. Such alternative models had in many instances led to high levels of compliance with immigration requirements, with the majority of individuals maintaining contact with the authorities and departing the country if refused the right to remain. Such models were cheaper than traditional detention and removal processes and provided a useful starting point for the exploration of comprehensive, integrated and balanced solutions to the detention of migrants. 
44. The World Organization against Torture (OMCT), jointly with the International Federation of Action by Christians for the Abolition of Torture (FIACAT) and the Euro-Mediterranean Human Rights Network (REMDH), underlined that the irregular crossing of national borders and irregular stay within a country should be considered administrative infractions and should not be punished by the deprivation of liberty. Detention of irregular migrants should only be used under exceptional circumstances and as a measure of last resort. Concern was expressed about: (a) the practice of detention of migrants and refugees as a punitive measure; (b) laws which criminalize irregular migration; (c) prolonged and sometimes indefinite periods of detention of irregular migrants; (d) inadequate, unhealthy and overcrowded detention centres; and (e) the lack of separation of different categories of detainees. The conditions of detention centres should be subjected to regular and independent control, including by civil society organizations, which should have unrestricted access to such places of detention. 
45. The International Commission of Jurists (ICJ) stated that the global response to terrorism had led to a dangerous conflation of immigration with terrorism and that the right of migrants had been severely curtained in many countries. It was underlined that: (a) the maximum length of detention of migrants must be provided for by national legislation, and be proportional to the circumstances of each individual case; (b) detention should never be applied automatically or as a mandatory measure; (c) migrants must never be placed in detention because of protracted removal procedures; (d) immigration detention must be subject to judicial review by ordinary courts; (e) measures alternative to detention should become the cornerstone in every migration policy; and (f) detention should be an exceptional measure and be used only in case of genuine concern for public security and safety. The Council was invited to request OHCHR to conduct a comparative study on measures alternative to administrative detention of migrants, refugees and asylum seekers.  

46. Mr. El Jamri, commenting on questions and issues raised, noted that the problem of immigration detention often went beyond any single state and that it was often important to find regional solutions. He drew attention to another category of detained migrants, namely those who were detained in countries of transit and those who suffered from various forms of detention by smugglers and criminal networks. He also stressed the need to assess and address the causes of irregular migration
47. Ms. Lesnie referred to examples from the Australian experience. An example of an alternative to detention was a scheme based on a case-management approach which provided assistance to people given temporary visa until their status had been resolved. The scheme provided living assistance though the Red Cross, immigration assistance though IOM, and legal assistance though a Government sponsored legal aid scheme. An example of an alternative form of detention was a scheme of community detention introduced in response to the situation of children and families in detention. While still legally in detention, children and families and some other vulnerable groups were placed in the communities and given support. They were free to move around but must stay and sleep over night in the residence where they lived. The results of these two initiatives were that: (a) the costs were lower than for closed detention; (b) the absconding rate was lower; (c) the rate of voluntary return was  higher than for persons in closed detention; and (d) the health and welfare of the persons were better taken care of. 

48. Mr. Gois noted that elements of an alternative framework were emerging from the interventions by States. In particular, he referred to points raised by, amongst others, Brazil, Pakistan and the United States as providing principles upon which an alternative framework could be based. Thus, Brazil had underlined that irregular migrants should not be subjected to detention because they had committed no criminal office and that the regularization of irregular migrants was the most effective way to protect their human rights. Pakistan, on its part, had underscored the importance of ensuring that irregular migrants have access to consular services, while the United States had called for routine and random inspections and investigations of detainee grievances. With regard to the last point, Mr. Gois added that such inspections should be open to national human rights institutions, NGOs and consular personnel. Commenting on the statement of Sweden, on behalf of the European Union, Mr. Gois suggested that a study be carried out to assess whether the costs incurred in setting up detention centres and in stemming irregular migration at the level of country of origin were commensurate with the results obtained.

OPEN DISCUSSION (PART II)

49. Ecuador underlined that international human rights and humanitarian law guarantee the right of all persons to freedom of movement and not to be arbitrarily deprived of their liberty. The increasing complexity of the migratory phenomenon had led many States to tighten restrictions on the entry of migrants, which, in turn, had led to an increase in irregular migration and to the rise of criminal networks of human trafficking. The vulnerability of migrants was aggravated by policies and laws which, contrary to basic human rights principles, criminalized irregular migration. The time limit of 18 months of detention of irregular migrants awaiting expulsion set in a European Union directive was considered excessive, disproportionate and unacceptable. The views of the panellists were sought as to the practice of criminalizing irregular migration and of not differentiating between adults, adolescents and children in laws which criminalize irregular migration. 
50. South Africa underlined the positive contribution of migrants to the economic development and cultural diversity of the country and stated that managing migration effectively, securely and humanely was of vital national importance. Various steps were being taken to ensure that asylum seekers were assisted and their status decided in a timely manner. Based on lessons learned from incidences of attacks on foreign nationals in 2008, a campaign against xenophobia was being intensified. In view of the call of the Durban Review Conference for a comprehensive and balanced approach to migration while taking into account the human rights of migrants, the importance of international dialogue and partnerships between countries of origin, transit and destination was underlined. Moreover, South Africa urged States to ratify the Migrant Workers Convention. The views of panellists were sought as to the development on general guidelines to prevent violations of the human rights of migrants in an irregular situation.

51. Burkina Faso underlined that human rights apply to all irrespective of migratory status. Migrants in an irregular situation were particularly vulnerable and had a particular need for their human rights to be protected. Yet, there were many shortcomings in the application of the legal instruments which guarantee the rights of migrants. Conditions of detention were often deplorable and a treat to the physical and mental health of migrants. The detention of irregular migrants should only be a measure of last resort and should not be excessively prolonged. Migrants should be separated from other detainees and have access to adequate medical care, interpretation services, and free legal assistance. The detention of vulnerable persons, such as pregnant women, women with young children, older persons and persons with disabilities should be avoid to the greatest extent possible. The immigration laws of States should be based on human rights and not on repressive security considerations. Finally, the Human Rights Council was encouraged to continue its discussion on the conditions of immigration detention through its special procedures, with a view to formulating recommendation to overcome the obstacles to the effective protection of the human rights of migrants. 
52. Indonesia stated that the challenge of ensuring the human rights of migrants was a recurrent issue which must be addressed in line with the international instruments, and commended the role of international organizations, such as IOM, and of civil society organizations. States must ensure that the use of detention of migrants did not prevent individuals from exercising their human rights and special attention should be given to women and children. In cases involving breaches of national law, there must be due process of law without delay. It was noted that consular access should be granted by the receiving countries and that bilateral arrangements providing for mandatory consular notification could strengthen the protection of detainees. The views of panellists were sought as to the issue of consular access as one of the challenges faced on the ground. There was a need to recognize the challenges faced by developing countries in terms of their human resources, capacity and infrastructure. Countries should continue to work together to formulate humane strategies which would be applied in the interest of migrants in detention centres and address the root causes of the problem.
53. Senegal stated that the complexity of the problem required a coordinated approach based on dialogue, cooperation and respect for human rights. The deprivation of liberty of migrants should never compromise their fundamental rights and freedoms. Their dignity must be respected, their physical and mental integrity preserved, and particular attention must be given to vulnerable groups, such as older persons and women with children. Migration policy should be based on a human rights approach rather than on a security and repressive approach. There were good practices as to how to avoid prolonged detention of migrants and ensure adequate access to legal assistance. Such good practices should be made more widely known. The Human Rights Council was encouraged to follow up on this issue to further clarify the human rights obligations related to administrative detention of migrants and consular protection, and, in this context, also to promote the Migrant Workers Convention. Finally, it was noted that the adaptation of the mandate of the Working Group should be considered at an appropriate time. 
54. The Republic of Korea noted the growing concerns that the human rights of migrants in detention centres were neglected in many parts of the word and emphasized the need for governments to strengthen their efforts in seeking to reduce the recourse to and the duration of detention of irregular migrants. Alternatives to detention should be sought, leaving detention as a last resort. The Government of the Republic of Korea was making efforts to ensure that the duration of temporary detention for irregular migrants did not exceed the period necessary for the preparation of their departure. A period which normally did not exceed ten days. Given the diversity of migrants in detention centres in terms of their age, gender, cultures and religions, the services provided to them should be geared towards their specific needs. A national programme provided various cultural, religious and medical services for migrants in detention centres. Moreover, 17 committees, composed mainly of lawyers and religious leaders, in the Ministry of Justice, regional immigration offices and detention centres assisted detained migrants in seeking legal remedies.
55. Switzerland noted that the millions of people crossing national borders was a major challenge. All regions of the word were concerned and it posed challenges to all countries, particularly human rights challenges. With regard to the situation in Switzerland, the detention of migrants in an irregular situation took place only when they could not be removed from the country despite the efforts of the authorities. It was therefore a last resort and an exceptional measure. It was hoped that the panel discussion would promote an exchange of experiences and the search for common paths to resolve the human rights challenges related to migration. 

56. Angola stated that many migrants were in a dire situation, without the most basic living conditions and deprived of legal protection in both counties of origin and destination. Increasing poverty in developing countries, human rights violations, war, climate change and poor governance were some of the factors driving migration. Anti-migrant sentiments in what used to be more tolerant nations were driving governments to tighten measures to contain or discourage migration. Some countries went to the extent of criminalizing some forms of migration. Migration had played a positive role in creating economic prosperity and enriching national cultures and it should not be seen as a scourge to societies. However, for nations to continue to benefit from migration, it needed to be legal and safe. While ensuring the human rights of every human being irrespective of his or her migratory status, irregular immigration also had to be discouraged. Steps to be considered included: (a) increased economic assistance to countries of origin; (b) strengthened international cooperation to combat trans-national organized crime, human trafficking and smuggling; (c) more flexible legislation to facilitate family reunification; and (d) a more expedite processing of asylum claims. 
57. Philippines stated that the detention of irregular migrants should, as a matter of principle and as much as possible, be avoided and better alternatives be explored. States had the obligation to protect the human rights of all individuals under their jurisdiction, including all migrants irrespective of their immigration status. All States were called upon to ensure access to visitation by consular officers in conformity with the Vienna Convention on Consular Relations and in full respect of the human rights of migrants in detention centres. Unaccompanied children should not be detained and State authorities must ensure that they are provided with adequate social welfare services. States and other stakeholders were called upon to cooperate with the United Nations human rights mechanisms to enhance the human rights protection of migrants. It was hoped that more destination countries would consider ratifying the Migrant Workers Convention as matter of priority. The panellists were thanked for underlining the adverse effects of detention on the heath of migrants and for pointing out that alternatives to detention were not only more human rights compatible but also more effective. The importance of human rights education and training for immigration officials was underscored. The detention of trafficked persons should be prevented and all States and stakeholders were encouraged to utilize the Recommended Principles and Guidelines on Human Rights and Human Trafficking developed by OHCHR. The panellists were asked about existing initiatives to compile and disseminate examples of alternatives to immigration detention. 
58. Peru noted that an estimated 2 million Peruvians lived outside the country, of whom 60 percent were considered to be in an irregular situation. The millions of migrants world wide made a significant beneficial contribution both to countries of origin and destination. Concern was expressed about the trend in many countries to criminalize irregular migration, without realizing how this undermined the human rights of migrants. Measures like administrative detention for periods which in their length were similar to criminal punishment and procedures which did not provide access to legal assistance, among others, encouraged discrimination and xenophobia. Respect for human dignity, which was the foundation of all human rights legislation, should be part of migration regulation policies. This required the full recognition of the human rights of migrants irrespective of their status. 
59. Bangladesh noted that it was well documented that migrants suffered from multiple forms of discrimination and ill-treatment in destination countries. The conditions of migrants in detention centres in many parts of the world were a matter of serious concern. Undocumented migrants were unfortunately classified as ‘illegal’ migrants. This was done deliberately to impose criminal sanctions against them, although these people did not engage in criminal activities, but rather, in most cases, carried out regular, legal work. Migration, regular or irregular, would not take place unless there was a demand of the labour market in destination countries. The most logical way of tackling the issue was to promote regular migration with the support of the countries of origin and to regularize the situation of existing irregular migrants. Detention might be necessary in some situations, but prolonged detention, as practiced in many countries, or repatriation against the will of irregular migrants, should not be pursued as a policy. One possible measure the Human Rights Council could consider to follow up on the panel discussion was the establishment of a special procedure mandate to monitor the human rights of migrants in detention centres.  
60. Gabon noted that every day around the world human beings were taking the decision to leave their homes for economic, humanitarian or political reasons. No human being would leave their home, their culture and everything they hold dear to set off on an adventure. The main reason was the search for a better life. Article 14, paragraph 1, of the Universal Declaration of Human Rights stipulated that in the face of persecution everyone has the right to seek and to enjoy asylum in other countries. On the basis of international human rights instruments, migrants must be given the same rights as the rest of the population, regardless of the reason for their migration. The Government had a favourable policy towards migrants: there were centres for migrants throughout the country and they enjoyed the same rights as others, including the right to work. Other countries of destination were called upon to show greater humanity and solidarity and to improve the detention conditions of migrants or to do away with immigration detention centres.
61. Morocco described the issue of immigration detention as a new challenge to the international community to which it must take a comprehensive, global approach, based on partnership and dialogue and taking into account the notion of shared responsibility and the close links between migration and development. Morocco was a country of origin, transit and destination and had to approach migration multi-dimensionally. The country had a tradition of hospitality and sought to treat migrants in a way that protected all their rights. Morocco had established structures for health, social services and housing for migrants. The legislation on entry and residence of aliens provided all necessary guarantees in terms of the right to a remedy and appeal and gave particular attention to vulnerable categories of migrants, particularly pregnant women and minors. The Ministry of Interior had set up a directorate for border surveillance and a national observatory on migration. In 2006, Morocco hosted the first African conference on migration and development and the country was actively involved in other forums addressing migration, in particular the Global Forum on Migration and Development, which would be hosted by Morocco in 2012. 
62. Human Rights First (HRF), an NGO based in the United States, expressed concern that asylum seekers in the United States lacked the safeguards to prevent detention from being arbitrary and that many asylum seekers were detained for months, and in some cases years, in prison-like facilities before being granted asylum. Attention was drawn to the recommendations made by the Special Repporteur on the Human Rights on Migrants in 2008 after his visit to the United States and to UNHCR guidelines on the detention of asylum seekers which called for procedural safeguards including the automatic review before an independent judicial or administrative body. HRF oted plans of the United States Government, announced in August 2009, to overhaul the immigration detention system and welcomed the Government’s recognition that immigration detention should be addressed in a “civil” rather than a “penal” manner and its intention to develop a nationwide alternatives-to-detention program.

63. The Global Alliance against Traffic in Women (GAATW) stated that trafficked persons were often detained for not having correct immigration documents and that many countries carried out arbitrary detentions of people considered to be trafficked or vulnerable to trafficking. Such detentions were often justified as means of: (a) preventing trafficking, preventing people considered vulnerable to trafficking from leaving the country by detaining them at borders; (b) prosecuting trafficking, detaining trafficked persons, often against their will, in order that they can provide testimonies in criminal justice procedures; (c) protecting trafficked persons, justifying the detention of trafficked persons in closed “shelters” for months or even years as offering protection from harm and rehabilitation. GAATW condemned all these forms of detention and called on States to confirm to the principles of proportionality, necessity and legitimacy in their treatment of migrants and trafficked persons and to ensure that trafficked persons are not in any circumstances held in immigration detention or other forms of custody in line with Guideline 2.6 of the OHCHR Recommended Principles and Guidelines on Human Rights and Human Trafficking.
64. CIRID (Centre Indépendant de Recherches et d’Initiatives pour le Dialogue) and associated organizations: Espace Afrique International, AVRRAM (Assistance for Voluntary Return and Reintegration of African Migrants) and REFORMAF (Réseau de Formation et de Recherce sur les Migrations Africaines) were concerned about the problems of migration in Africa, particularly when a boat sank in the Mediterranean and when women, men and children risked their lives crossing the oceans in search of a better future. Migration in Africa was considered in terms of a shared responsibility, requiring dialogue between countries of origin and destination in order to find solutions. Migrants themselves should be included in a dialogue strategy, which should be inclusive, transparent and participatory and based on the realities on the ground. 

65. MSF (Medecins Sans Frontieres) shared its operational experiences from its involvement, since 2004, in the provision of medical consultations and psychological support for migrants in detention centres in Europe. Conditions in the different detention centres varied widely. Of particular concern were conditions observed in Malta and Greece, including overcrowding; men, women and families and unaccompanied minors sharing the same room; men sleeping on wet mattresses on the ground; and bad sanitary conditions with in some places one functioning shower for 100 people. Most migrants arrived in good health, but their conditions quickly deteriorated with respiratory infections, communicable diseases or gastrointestinal problems. The mental health of migrants was also affected. Long-term detention, in some countries up to 18 months, provoked anxiety, fear and frustration which could cause long-term psychosocial disability in people who have often already gone through traumatic experiences. Harsh detention conditions were combined with serious barriers to access health care. As some countries had a policy for systematic detention of all new arrivals, vulnerable people, such as unaccompanied minors, severely sick persons and pregnant women, were subjected to the same treatment as other migrants. MSF underlined the need for systematic independent monitoring of the living conditions inside of detention centres and for the provision of medical care respecting medical ethics.
CLOSING REMARKS BY PANELISTS
66. Mr. Sow welcomed the constructive and open spirit in which the panel discussion had been conducted. There was a need to go further and to take stock of existing standards and of existing good and poor practices. The reports and recommendations of the Working Group on Arbitrary Detention to the Human Rights Council provided reference material on this issue. Mr. Sow suggested that in order to make progress it would be useful to develop general guidelines on the issue of immigration detention, as had also been suggested by others during the discussion.
67. Mr. Bustamante drew attention to one element which had not been raised in the discussion, namely the demand of labour markets in countries of destination as a factor shaping the phenomenon of irregular migration. The notion of detention centres and the criminalization of irregular migration corresponded with a vision of migrants as criminals or people who were coming to do harm in countries of destination. The debate on detention of migrants should include the co-responsibility of countries of origin and destination in shaping the conditions of irregular migration. 
68. Mr. El Jamri noted that the Migrants Workers Convention provided guidance for the development of migration policies. The issues raised during the discussion were also addressed in the Convention. Examples of relevant recommendations of the Committee would include: (a) to take measures to improve conditions in detention centres; (b) to avoid placing migrants in places of detention for persons in conflict with the law; (c) to examine and investigate all complaints of ill-treatment in immigration detention centres; (d) to immediately inform consular authorities when a migrant or a member of his or her family had been placed in detention; (e) to ensure that the detention of migrants is only carried out by authorities empowered to do so; and (f) to provide appropriate training for judicial and law-enforcement officers on human rights. In conclusion, Mr. El Jamri underlined the need for States also to be vigilant also about the detention of migrants by employers, a practice witnessed in all parts of the world. 
69. Ms. Lesnie noted that a number of States had called for guidelines and encouraged States to have a look at the guidelines which were already in existence. Guidelines such as the Standard Minimum Rules for the Treatment of Prisoners, the body of principles for the protection of all persons under any form of detention or imprisonment, and the United Nations rules for the protection of juveniles deprived of their liberty. Many of the principles were already there and it was a matter of applying them to migrants, asylum seekers or refugees in detention. There was also a lot of international practice on alternatives to detention. Not just in the context of migrants and asylum seekers, but also in a variety of approaches to release out of detention persons charged with crimes. So there were many models out there which could be applied usefully to take the next steps. 

70. Mr. Gois concluded by making five proposals. Firstly, he called upon States to immediately seize mass deportations and crack downs, which had been carried out on an unprecedented scale in the context of the global economic recession, and instead look at just incentives for voluntary return. Secondly, he encouraged human rights institutions, lawyers and social workers to meet deportees upon arrival to be able to document the deportation experience. Thirdly, referring to a 2007 incident in Korea of migrants’ death in detention caused by a fire, he called for a thorough investigation of situations in detention centres where this kind of incidences had occurred. Fourthly, he called for support for the fundamental right of undocumented migrant workers to form and be part of trade unions. Fifthly, he called on the Human Rights Council to reject the privatization of immigration detention centres. 
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At its eleventh session, in June 2009, the Human Rights Council adopted resolution 11/9 entitled “The human rights of migrants in detention centres” by which it decided to hold a panel discussion on the matter at its twelfth session. 

Focus and objectives

International human rights mechanisms, including the human rights treaty bodies and special procedures of the Human Rights Council, have given increasing attention to human rights concerns related to the recourse to detention of migrants and the duration and conditions of their detention. These concerns have been echoed in recent resolutions of the General Assembly and the Human Rights Council, which call on States to put an end to arbitrary arrest and detention of irregular migrants and to adopt alternative measures to detention.

The panel is intended to be practical and forward-looking, focussing on the key issues that the international community needs to take into account to address the matter. 

The objectives of the panel are: 
(a) To discuss the current trends, good practices, challenges and possible approaches to address the issue of detention of migrants and explore ways to promote and protect their human rights;
(b) To elaborate on how to reduce the recourse to and duration of detention for persons who enter or remain in a country in an irregular manner and how to provide them with appropriate access to due legal process.
Speakers and panelists
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Due to time and format constraints, arrangements will be made for representatives from other UN bodies, such as the High Commissioner for Refugees, to participate from the floor. As per Council practice, arrangements will also be made for Governments with high level participation, to make statements from the floor on a priority basis. 
Format 

The keynote addresses and the presentations of the panelists will be followed by an interactive discussion, in which Members and observers of the Council are invited to make questions and comments to the panelists. This discussion will be divided in two slots of 60 minutes each (45 minutes for comments and questions from the floor, followed by 15 minutes for comments and replies by panelists). The interactive debate will be followed by concluding remarks from the moderator. 

The modalities of the panel are: 3 minutes for Members states and 2 minutes for observers of the Human Rights Council. 

Member States, human rights mechanisms, international organizations, national human rights institutions, and NGOs are encouraged to participate and make their contributions to the debate, subject to the modalities and the practice of the Council. In particular, NGO coordination is strongly encouraged to maximize the use of time.

Outcome 
The panel debate will serve to raise awareness about the key human rights concerns related to the detention of migrants with a view to further clarifying the applicable safeguards provided by international human rights norms and standards and to identifying best practices in alternatives to detention. An informal summary of the debate will be posted on the OHCHR website. 






� General Assembly resolutions 63/184, OP 9. See also General Assembly resolutions 63/184 and Human Rights Council Resolution 9/5.
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