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I.  Detention Policy and Practice
a. Paragraph 22 – Post-Final-Order Custody Review Process

The UNSR Draft Report states that: 
1.
“ICE immigration enforcement authorities have failed to develop an adequate custody review procedure, and for all practical purposes have absolute discretion to determine whether a non-citizen may be released from detention.
2.
Furthermore, those released from detention as a result of a post-order custody review are released under conditions of supervision, which in turn are monitored by ICE deportation officers. Again, ICE officers have absolute authority to determine whether an individual must return to custody, and no process exists to guide such a determination. 
3.
Given that these discretionary decisions are not subject to judicial review, current U.S. practices violate international law.”  

The U.S. Government argues that:

4.
The post-final-order custody review regulations set forth at 8 C.F.R. § 241.13-14 provide an adequate custody review process.  
5.
Although the regulations provide for no appeal of DHS post-final-order custody determinations, a non-citizen nevertheless has additional recourse in that “[t]he Post Order Custody Review process does allow for additional consideration post initial review.  There are specified time periods an alien can request a custody review.  Also, an alien can submit additional evidence regarding the custody decision that speak to his flight risk, ties to the community, and overall danger.”  
6.
“Contrary to the Report’s conclusions, most aliens who are not removed within 180 days of the entry of a final order of removal are released from immigration custody.” 
7.
For non-citizens who are deemed “specially dangerous,” the regulations “allow immigration judges, the Board of Immigration Appeals, and federal courts to make independent findings” as to whether a non-citizen is “specially dangerous.”

8.
ICE has authority to revoke a detainee’s release if the detainee violates the terms of release or “if the circumstances change and DRO determines there is a significant likelihood that the alien may be removed in the reasonably foreseeable future.”
Additional information provided to the UNSR
9.
The post-final-order custody review process is wholly inadequate.  The regulations fail to provide the procedural safeguards necessary to insure that individuals are not indefinitely detained when their removal is not reasonably foreseeable.
  Moreover, the government frequently does not comply with its own regulations.
  
10.
Although the regulations do permit detainees to submit written documentation in support of release, they do not provide for an in-person hearing, or an impartial adjudicator, the two most important elements of due process. Nor do they provide for a right to appointed counsel, although most detainees are unrepresented. The custody decisions are usually boilerplate and often fail even to address the evidence that was submitted.

11.
While an initial custody review decision is subject to Headquarters Review, again there is no provision for an administrative or judicial hearing or a requirement for an in-person interview.
 Thus, if DHS refuses to release a detainee through the custody review process, the only recourse is a petition for a writ of habeas corpus. In fact, pro bono legal organizations consider habeas corpus to be the most effective way to obtain release of clients
 However, habeas is not a meaningful avenue of relief given that the majority of detainees are not represented by counsel.
 See, e.g., Liu v. Chertoff, 2007 WL 2429754 (S.D. Cal. Aug. 24, 2007)(granting detained habeas petitioner’s motion for appointment of counsel in view of his likelihood of success on the merits and the complexity of legal issues involved in a habeas petition).
12.
Those non-citizens who have the resources to file a petition for writ of habeas corpus in federal district court are often released from custody with no explanation from the agency shortly after filing the petition, laying bare the arbitrary nature of the agency’s detention scheme.
 See, e.g., Coulibaly v. Keisler, 2008 WL 207855 (S.D. Ala. Jan. 23, 2008)(dismissing habeas corpus petition as moot where the government released the detainee one month after he filed the petition, having detained him for over seven months after his final order of removal had issued). See also Kholyavskiy v. Schlecht, 479 F. Supp. 2d 897 (E.D. Wisc. 2007) (granting attorneys fees to detained petitioner in habeas action where the government released petitioner only after the habeas was filed).
13.
Furthermore, the regulations provide that a non-citizen may be continuously detained if he or she is deemed to be failing to cooperate with removal efforts. 8 C.F.R. § 241.13. However, no meaningful procedure exists for establishing whether a non-citizen is cooperating, nor do the regulations set out a standard for what constitutes a failure to cooperate. Id.  Accordingly, any non-citizen deemed as “non-cooperating” by ICE will necessarily remain in detention without any procedure underlying such a determination.
 See, e.g., Singh v. Gonzales, 448 F. Supp. 2d 1214 (2006) (ordering release of detainee who had been fully cooperating with removal efforts for nine months prior to the habeas decision, and reprimanding ICE for not following its own regulations by failing to issue a timely Notice of Failure to Comply, the Notice having been filed seventeen months after the 90 day removal period expired); Andreasyan v. Gonzales, 446 F. Supp. 2d 1186 (W.D. Wash. 2006) (detainee’s initial refusal to fill out passport application could not serve as basis for extending detention due to non-cooperation given the detainee’s eventual full cooperation and compliance).
14.
The government states that “most aliens who are not removed within 180 days of the entry of a final order of removal are released from immigration custody.” While this may be true – the government provides no data in support of this assertion –a significant number indisputably are not. Among the detainees whose cases were reviewed by the OIG for the recent ICE compliance report, 43% had been in detention with a final order for more than 180 days and had not received a post-order custody review in the preceding 90 days, and 24% had not received a review in the preceding 180 days.
  Moreover, as of June 2006, 5% of all post-order immigration detainees hade been detained for over a year.
 
15.
Moreover, large numbers of people are detained for prolonged periods of time while they pursue judicial review of final administrative orders of removal.  The government takes the position that the act of obtaining a stay of removal pending judicial review constitutes an “act to prevent removal,” therefore suspending the removal period and allowing for the detainee’s indefinite detention as long as the stay is in place. This means that people spend years in detention while pursuing bona fide claims for review of their removal orders.  See FIIRP amicus brief recently submitted in 9th circuit (attached hereto).
16.
As the government itself acknowledges, the only regulations that provide for any IJ and BIA review of post-final-order custody decisions are the “specially dangerous” regulations, which purport to authorize indefinite detention of “specially dangerous” non-citizens even when removal is not reasonably foreseeable.  Notably, there is no authority for these regulations in the first place since the Supreme Court has held that the post-final-order detention statute does not authorize detention when removal is not reasonably foreseeable. Clark v. Martinez, 543 U.S. 371 (2005) ; see also Tran v. Mukasey, —F.3d —, 2008 WL 216409 (5th Cir. Jan. 28, 2008)  (specifically striking down the “specially dangerous” regulations).
17.
The government concedes that its regulations give ICE “authority to revoke the release of an alien,” but suggests that such authority is only exercised if the non-citizen (1) violates terms of release or (2) circumstances change and DRO determines that there is a significant likelihood that the alien may be removed in the reasonably foreseeable future.”  However, the regulations provide no meaningful procedure by which a detainee can contest the improper revocation of release.
  
b. Paragraph 26 – Mandatory and Prolonged Detention of Arriving Aliens, Including Asylum Seekers and Refugees
The UNSR Draft Report states that: 

18.
Under current U.S. immigration law, individuals arriving in the United States without the necessary documents, including asylum seekers, are subject to mandatory detention.   
19.
Others are subject to detention as well, including lawful permanent residents convicted of crimes.
20.
Detainees, including US citizens erroneously identified as non-citizens, long-time lawful permanent residents, non-citizen veterans, and other vulnerable populations, are detained for months or years without sufficient due process protections, including fair individualized assessments of the reasons for their detention.”

The U.S. Government responds that:

21.
Detention of arriving aliens is mandatory for only a “limited subclass” of arriving aliens; even those aliens can be released on parole; and aliens referred to immigration courts may be released on bond or their own recognizance.
22.
The government has recently issued new policy guidelines governing parole of arriving aliens found to have a credible fear of persecution.
23.
While detention of criminal aliens may last for months, and in some case years, “it is incorrect to assert that ‘all of these persons are detained . . . for months [or] years.”

24.
The Draft Report fails to identify specific cases to support its assertions regarding detention of U.S. citizens, who have several opportunities to establish citizenship before ICE, CIS, the immigration court, and federal court.

Additional information provided to the UNSR
25.
The US Government states that “ICE recently issued new policy guidance governing the parole of arriving aliens found to have a credible fear of persecution or torture. This policy directive serves to ensure transparency, consistency, and provide quality assurance in deciding whether to release asylum seekers from immigration custody via parole[.]” See US Government Response to Paragraph 28.
26.
Human Rights First recently wrote to Assistant Secretary of the Immigration and Customs Enforcement to express serious concerns about the new ICE directive. The directive rescinds guidance that provides parole should be considered for those who satisfy certain criteria (identity established, community ties, no flight risk, and not danger to the public) and replaces with directive that parole should be available in “limited circumstances.” In addition, it provides an additional level of assessment that seems to be aimed to limit parole for asylum seekers who have satisfied criteria related to their identity and lack of flight risk; and no longer provides for local detention officials to make a parole determination for asylum seekers who have completed the “credible fear” screening standard.
27.
The US Government responded that only a limited subclass of arriving aliens are subject to mandatory detention and that even this category of persons “may be paroled into the United States and released from detention as a matter of discretion.” The government also states that non-citizens referred to Immigration Court may apply for bond or be released on their own recognizance unless convicted of serious criminal offenses. 
28.
It is true that arriving aliens can be “paroled” out of detention, but the government takes a very restrictive view of this authority. 
29.
Asylum seekers who arrive at US airports and borders are held in detention around the county. International law, however, provides for the detention of asylum seekers only “if necessary” and on “grounds prescribed by law.”
30.
The parole process for asylum seekers in the US is arbitrary and uneven. A well-recognized report issued by the US Commission on International Religious Freedom in February 2005 reflected the various release rates and found that “variations in parole rates from ICE facilities across the county are associated with factors other than the established parole criteria.” See Amnesty International USA and Human Rights First Joint Submission to the UN Special Rapporteur (available at http://www.immigrantjustice.org/resources/policy/policydocs/briefing-materials-submitted-to-the-u.n.-special-rapporteur-on-the-human-rights-of-migrants.html)
31.
The Immigration and Nationality Act and proceeding regulations do not limit the length of detention for asylum seekers. As a result, asylum seekers are sometimes held for many months and even years without any meaningful review process. See Amnesty International USA and Human Rights First Joint Submission to the UN Special Rapporteur (available at http://www.immigrantjustice.org/resources/policy/policydocs/briefing-materials-submitted-to-the-u.n.-special-rapporteur-on-the-human-rights-of-migrants.html).
32.
In addition, regulations prohibit any independent review of a custody determination that involves an “arriving alien,” even a returning lawful permanent resident. 8 C.F.R. §§ 1003.19(h)(2)(i)(B), 236.1(c)(11), 1236.1(c)(11).  Such individuals remain in detention for prolonged periods of time, often years, based solely on the discretionary determination of ICE.  In one case, a Sri Lankan torture victim was imprisoned for almost five years while the Government appealed repeated grants of asylum.  During this process the government refused to parole him out of detention on the grounds that his release was not in the public interest.  See Nadarajah v. Gonzales, 443 F.3d 1069 (9th Cir. 2006) (ordering petitioner’s release and finding no facially legitimate and bona fide reason for denial of parole).
33.
The Draft Report never intended to suggest that “all” detainees are held “for months or years.”  But significant numbers are detained for such prolonged periods of time, including U.S. citizens. For examples, see attached list of a sampling of such cases; see generally Amicus Brief of the Florence Immigrant and Refugee Rights Project (FIRRP) submitted to the Ninth Circuit in several consolidated prolonged detention appeals (also attached hereto)
c.
Paragraph 30 – Length of Detention for Asylum Seekers

The UNSR Draft Report states:

34.
ICE reported average stay of 64 days for all migrant detainees in 2003.
35.
Asylum seekers granted refugee status spend an average of 20 months in detention, with the longest period in one case being 3.5 years.
36.
There are instances of individuals with final orders of removal who language in detention indefinitely.
37.
Under U.S. law, migrant detainees can be indefinitely detained for national security reasons, in contravention of international standards.

The U.S. Government responds:
38.
Average length of detention for detainees in ICE custody for 2003 fiscal year was 38, not 64 days.
39.
The government cannot respond to SR assertions re cases of indefinite detention without identification.
40.
SR neglects to mention that other countries have responsibility to accept return of their nationals
Additional information provided to the UNSR
41.
It should be emphasized that, even if the average length of detention during fiscal year 2003 was 38 rather than 68 days, this is merely an average and does not change the fact that numerous immigrants are detained for prolonged periods of time.
42.
As for examples, refer to the list of cases below and the other examples set forth in the FIRRP amicus brief.
43.
SR does not dispute that other countries have obligation to facilitate return of their nationals; but where removal is not reasonably foreseeable, such individuals should not be subjected to indefinite detention.  This is what the Supreme Court clearly held in Zadvydas v. Davis, 533 U.S. 678 (2001) and Clark v. Martinez, 543 U.S. 371 (2005).

d.
Paragraph 38 – Mandatory Detention 
The UNSR Draft Report states:
44.
Mandatory detention deprives immigration judges – and even the DHS – of the authority to order an individual’s release even when it is clear that the individual poses not danger or flight risk that would warrant such detention.
The U.S. Government responds:
45.
“[T]he limited subclass of arriving aliens subject to expedited removal may be released from custody if paroled into the United States under 8 U.S.C. Section 1182(d)(5).” Danger and flight risk, among other factors, are take into consideration in parole determinations.
Additional information provided to the UNSR
46.
The Government is correct that detention of “arriving aliens” is not mandatory, since such individuals can be released on discretionary parole. In practice, however, because they are not entitled to review of their custody by an immigration judge, their detention is essentially mandatory, since it is solely within the discretion of DHS and such discretion is exercised sparingly. See, e.g., Nadarajah v. Gonzales, 443 F.3d 1069 (9th Cir. 2006)
47.
Mandatory detention properly refers to detention pursuant to 8 U.S.C. 1226(c).  For individuals subject to detention under this statute, not only is an immigration judge prohibited from ordering release of the detainee, but the DHS itself is prohibited from ordering release, even when it is undisputed that the detainee poses no danger or flight risk. 
e.
Paragraphs 41-42 – Post-Order Custody Review

48.
The UNSR Draft Report states that some detainees “never receive notice of their 90-day or six-month custody reviews,” that others do not receive timely review, and that decisions to continue detention are often baseless. The decisions also often “ignore documentation...that proves that there is no significant likelihood of removal in the reasonably foreseeable future.”

49.
The U.S. Government responds that regulations require that detainees receive form I-229, Notice of File Review, within 60 days of the final order of removal, with certification that the form was served on the detainee. The government asserts that I-229 explains the “evidence requirements needed for consideration for release.” 
 The government also asserts that the Case Management Unit (CMU) of the Office of Detention and Removal (DRO) works to determine whether a travel document is forthcoming. If no such document is forthcoming “in the reasonable foreseeable future,” CMU will authorize release except in cases of “limited exception[s].”
 The government also criticizes the Draft Report for failing to provide any specific examples that custody review decisions “ignore documentation . . . that proves that there is no significant likelihood of removal in the reasonably foreseeable future.”

Additional information provided to the UNSR
50.
A 2007 report by the Department of Homeland Security’s Office of Inspector General (OIG) found that ICE is non-compliant with custody review regulations.
51.
The OIG study found that required custody decisions “were not timely in over 19 percent of cases,” and were not even made in over 6 percent of cases that the OIG reviewed.

52.
The OIG study found that “some aliens have been suspended from the [custody] review process [based on allegations of non-cooperation] without adequately documented evidence that the alien is failing to comply with efforts to secure removal.”
  
53.
The OIG study also found that ICE field offices did not provide detainees with timely notice of custody reviews, information about how they can cooperate in removal efforts, nor with decisions clearly explaining why supervised release had been denied. 
 
54.
As for specific examples of custody review decisions that ignored evidence that removal was not reasonably foreseeable, see: Yassir v. Ashcroft, 111 Fed. Appx. 75 (3d Cir. 2004) (ordering release of a Palestinian individual whose repatriation was impossible, and who was detained for more than four years following final order of removal, during which time he received three custody reviews, all of which refused to release him from detention). Khouzam v. Gonzales, No. 05-2443 (D. N.J. Feb. 6, 2006) (ordering release of Egyptian detainee who was detained for more than two years after final grant of protection under CAT, and for a total of seven years, based on government’s mere assertion that it was continuing to look for third countries that would accept him and also trying to negotiate a diplomatic assurance with Egypt).Yusupov v. Lowe, No. 4CV-06-1804 (M.D. Pa. Jan. 12, 2007) (ordering release of Uzbeki detainee who was held for more than a year following final grant of protection under CAT based on the government’s assertion that it was continuing to look for third countries to accept him). DHS statistics recently provided to NGOs show that as of March 2005, 962 detainees were being held more than 180 days after receiving final removal orders
  
f.
Paragraph 72 – Mandatory and Prolonged Detention Pending Completion of Removal Proceedings and Judicial Review

The UNSR Draft Report states:
55.
Detention pending completion of removal proceedings is neither brief nor determinate; adjudication of defenses to removal can be complicated and lengthy. 
56.
Appeals to BIA and federal courts extend mandatory detention by months and years; a non-citizen remains subject to mandatory detention even when they win their case before an immigration judge simply upon the filing of a notice of intent to appeal by the government.

57.
Often non-citizens with the most meritorious claims, and the strongest ties to the U.S., spend the longest time in detention while they fight their cases. 
The U.S. Government responds:
58.
Only a limited class of non-citizens are subject to mandatory detention under 8 U.S.C. Section 1226(c).

59.
Mandatory detention is brief: in 85% of cases removal proceedings are completed in an average period of 47 days, and the remaining 15 percent, which involve appeals to the BIA, take on average an additional four months.
60.
Mandatory detention only applies to non-citizens in administrative removal proceedings.

61.
An Immigration Judge may reverse ICE’s determination that a detainee is subject to mandatory detention under 1226(c).
Additional information provided to the UNSR
62.
Although mandatory detention under 1226(c) only applies to non-citizens who are charged with deportability for crimes, those crimes include relatively minor offenses. Thus, the provision applies to a large number of people, accounts for a significant percentage of detained immigrants and has helped fuel the rapid expansion of immigration detention.  [[See generally the Detention Briefing paper at pp 10-12.]]
63.
The statistics cited by the Government are misleading.  While most people subject to mandatory detention may be detained for relatively brief periods of time, a significant number – namely those who decide to fight their cases – are subjected to detention of many months or even years.  See, e.g. Tijani v. Willis 430 F.3d 1241 (9th Cir. 2005)(30 months of mandatory detention); Ly v. Hansen 351 F.3d 263 (6th Cir. 2003)(18 months mandatory detention); Fuller v. Gonzales, 2005 WL 818614 (D. Conn. April 8, 2005)(two years mandatory detention);  Madrane v. Hogan, 520 F. Supp. 2d 654 (M.D. Pa. 2007) (over three years mandatory detention.  See also FIRRP amicus brief attached hereto and other case examples summarized below; “The Needless Detention of Immigrants in the United States,” CLINIC, August 2000, http://www.cliniclegal.org/Publications/AtRisk/atrisk4.pdf; Brief of Amici Curiae, on behalf of Citizens and Immigrants for Equal Justice(CIEJ), et al., In the Supreme Court of the United States, Demore v. Kim, 538 U.S. 510 (2003).
64.
The government’s claim that mandatory detention under 1226(c) applies only during administrative removal proceedings is beside the point.  While the government maintains that detention during judicial review is governed by a different detention statute, numerous courts have found that where a stay of removal is issued pending judicial review, detention continues to be government by 1226(c). See, e.g., Fuller v. Gonzales, 2005 WL 818614 (D. Conn. April 8, 2005); Alafyouny v. Chertoff, 2006 WL 1581959 (N.D. Texas May 19, 2006) (collecting cases). But regardless of which statute governs, and whether it is technically “mandatory” or “discretionary,” such detention is prolonged since the government takes the position that an individual who has requested a stay of removal has “acted to prevent removal” and can be detained indefinitely until such judicial review is completed. See, e.g. Martinez v. Gonzales, 504 F.Supp.2d 887, 898 (C.D. Cal. 2007)(rejecting government’s position).
65.
Finally, the Government makes the point that an immigration judge can reverse ICE’s determination that the mandatory detention statute applies.  But this hardly solves the due process problem.  It does not make the detention less “mandatory” for those individuals who are subject to the statute.  It merely means that an Immigration Judge can decide if  ICE is improperly applying the mandatory detention statute to a non-citizen who does not actually fall under one of the statute’s categories.
  

g.
Examples of Prolonged Pre-Final-Order Detention

66.
Matter of Mohammed, No. 25 304 640 (Eloy, AZ Mar. 8, 2007), cited in FIRRP Amicus Brief (Soeoth v. Gonzalez), at 10-11.

67.
U.S. citizen of Ethiopian origin was detained for a year and a half while the government was trying to determine whether Mohammed was a US citizen. The issue was whether Mohammed’s parents had naturalized prior to his eighteenth birthday. ICE delayed Mohammed’s  proceeding by a year while translating his birth certificate. ICE made a translation error, placing his birthday eight months earlier, and Mohammed was released only after an immigration judge recognized ICE’s translation error and pronounced him a US citizen. 
68.
Ankrah v. Gonzales, No. 3:06CV0554, 2007 WL 2388743 (D. Conn. July 21, 2007) cited in FIRRP Amicus Brief (Soeoth v. Gonzalez), at 11-12.

69.
U.S. citizen by derivation of Ghanian origin was put in removal proceedings, and his citizenship claim was denied due to the IJ’s erroneous interpretation of Ghanian law of legitimation. To establish Ankrah’s citizenship, his attorney had to gather letters, documents, treatises and court decisions from Ghana that proved Ankrah’s legitimation. On the basis of this evidence, a district court reversed the IJ’s findings and found Ankrah to be a U.S. citizen. Nonetheless, Ankrah spent two years in immigration detention during this process. 
70.
Thangaraja v. Gonzales, 428 F.3d 870 (9th Cir. 2005), cited in FIRRP Amicus Brief (Soeoth v. Gonzalez), at 14-15.

71.
Sri Lankan refugee endured over four years of immigration detention while her asylum claim was considered by the courts. During this time she was twice denied release on parole and was never given a custody hearing to determine if she posed any danger of flight risk. 
72.
Moab v. Gonzales, No. 06-2710, 2007 WL 2669369 (7th Cir. Sept. 13, 2007), cited in FIRRP Amicus Brief (Soeoth v. Gonzalez), at 15-15.

73.
Liberian national sought asylum in the U.S. on the basis of persecution due to his homosexuality.  Because Moab did not reveal his homosexuality in his initial airport interview, the IJ denied the asylum claim for lack of credibility. Moab spent two years in immigration detention before the Seventh Circuit ultimately reversed the IJ’s decision
74.
Hyppolite v. Enzer, No. 3:07-cv-00729 (D. Conn. June 19, 2007), cited in FIRRP Amicus Brief (Soeoth v. Gonzalez), at 17-18.

75.
U.S. permanent resident of Haitian origin was placed in removal proceedings on the basis of one conviction for drug possession. Ten months into his mandatory detention, the government conceded that the Supreme Court decision Lopez v. Gonzales rendered him eligible for cancellation or removal. Yet Hyppolite’s requests for an opportunity to argue for his release before an IJ were twice denied. Only upon bringing a habeas petition was he finally released after spending sixteen months in detention. 
76.
Kambo v. Poppell et al., No. SA-07-CV-800-XR (W.D. Tex. Oct. 18, 2007), cited in FIRRP Amici (Soeoth v. Gonzalez), at 21-22.

77.
National from Sierra Leone with pending application for lawful permanent resident status detained for more than a year  pending removal proceedings even though an IJ twice ordered him released on bond.
78.
Madrane v. Hogan, 520 F. Supp. 2d 654 (M.D. Pa. 2007) Moroccan national was placed in mandatory detention for over three years while petitioning for CAT relief Upon conducting its own bond hearing, the District Court found that Madrane was not a flight risk and ordered his release on personal recognizance.

79.
Hussain v. Mukasey, 510 F.3d 739 (7th Cir. 2007) U.S. permanent resident of Pakistani origin detained more than two years, notwithstanding immigration judge order releasing him on bond and final grant of protection under CAT. 

80.
Nadarajah v. Gonzales, 443 F.3d 1069 (9th Cir. 2006) Sri Lankan torture victim detained  for almost five years while the government appealed repeated grants of asylum but refused to release him on bond. The Ninth Circuit held that ICE abused its discretion in denying parole during the pendency of the proceedings, and ordered Nadarajah released.

81.
Martinez v. Gonzales, 504 F.Supp.2d 887 (C.D. Cal. 2007) Non-citizen of Ecuadorian origin remained in mandatory detention for over five years, until district court ordered that he be provided with a bond hearing, after which he was ordered released on bond.
h.
Examples of Indefinite Post-Final-Order Detention:

82.
Yassir v. Ashcroft, 111 Fed. Appx. 75 (3d Cir. 2004) Non-citizen of Palestinian origin was detained and denied asylum. Although Yassir’s custody was reviewed three times and no travel document could be obtained, he remained in custody for four years. Yassir was finally released under conditions of supervision after the Third Circuit granted his habeas petition. 
83.
Khouzam v. Gonzales, No. 05-2443 (D. N.J. Feb. 6, 2006) Egyptian national remained in immigration detention for over seven years, including two years after receiving a final grant of protection under CAT. The court ordered Khouzam’s release, rejecting the government’s argument that Khouzam’s removal was foreseeable as it attempted to obtain diplomatic assurances from Egypt, or locate a third country to accept Khouzam. 
84.
Hashi v. Chertoff, 2008 WL 151541 (S.D. Cal. Jan. 15, 2008) U.S. permanent resident and Somali national remained in detention for over ten months after his order of removal became final. The court found removal was not likely in the reasonably foreseeable future because ICE would be unable to obtain a travel document from Somalia. 
85.
 Yusupov v. Lowe, No. 4CV-06-1804 (M.D. Pa. Jan. 12, 2007)  Uzbeki detainee was held for more than a year following final grant of protection under CAT based on the government’s assertion that is was continuing to look for third countries to accept him. The court held that the government failed to show that removal was reasonable foreseeable where Yusupov’s native Uzbekistan as well as eleven other countries refused to accept him. 
II.
Detention Facility Conditions and Standards

86.
The UNSR Draft Report states that “some immigrant detainees spend days in solitary confinement, with overhead lights kept on 24 hours a day, and often in extreme heat and cold.”
  

87.
The U.S. Government responds that such conditions would be inconsistent with ICE’s National Detention Standards (NDS), but states that it cannot verify the UNSR’s claim.  The U.S. Government then describes what the NDS are and states that “ICE’s comprehensive annual inspection and detention oversight program is designed to ensure that detainees are treated humanely and that ICE detention facilities either meet or exceed the NDS.”

Additional information provided to the UNSR
88.
ICE’s annual inspection and detention oversight program is hardly comprehensive.  According to the documents obtained through the Orantes lawsuit by the ACLU of Southern California and the National Immigration Law Center (NILC), 60% of the facilities used by ICE to house detainees in 2004 and 2005 were not inspected.
89.
Even when ICE performs annual inspections, there are serious flaws in the methodology.  

90.

- Reviews are made upon 30-day notice, allowing facilities to make “temporary” improvements

- Reviewers are not required to interview detainees

- Reviewers do not provide narrative descriptions of conditions

- DHS does not provide benchmarks for ratings, so facilities receive positive ratings even if detainees lack meaningful access to phones, counsel, and law libraries

- Reviewers are field enforcement officers who lack advanced knowledge of the Detention Standards.
91.
The Department of Homeland Security’s own Office of Inspector General (OIG) has criticized the thoroughness of ICE’s detention facility inspections.  In December 2006, the DHS OIG released an audit report on the Treatment of Immigration Detainees Housed at Immigration and Customs Enforcement Facilities.  Having already detailed significant problems observed at all five detention facilities audited as part of the report, the OIG wrote: “We reviewed the latest available Annual Detention Review reports prepared by ICE DRO for the five detention facilities included in our audit sample. . . . A final rating of Acceptable was given to all five detention facilities, meaning the detention facilities were determined to be adequate and operating within standards, with some deficiencies.  However, our review of the five facilities identified instances of non-compliance regarding health care and general conditions of confinement that were not identified during the ICE annual inspection of the detention facilities.  Other areas identified, although not specifically addressed by the standard, included environmental health and safety and reporting of abuse by detainees.”

92.
As a result, serious, well-documented problems exist in immigration detention.

93.
The DHS OIG’s audit reported identified instances of non-compliance with the NDS at all five facilities visited.
  Four of the five facilities were non-compliant with the health care standards and three of the five facilities were non-compliant with environmental health and safety standards.  The OIG auditors also identified non-compliance with ICE Detention Standards regarding general conditions of confinement at the five facilities, including disciplinary policy, classifying detainees, and housing together detainees classified at different security levels.”

94.
The U.S. Government Accountability Office (GAO) issued a report in July 2007 that also identified serious problems at detention facilities around the country.
  The GAO reported systematic failures in the telephone systems provided to immigration detainees; 16 of 17 facilities audited experienced serious problems with the telephone system that permits detainees to contact their consulates, speak with pro bono attorneys, and file complaints with the DHS OIG.  According to the GAO, “[l]ack of internal controls at weaknesses in ICE’s compliance review process . . . resulted in ICE’s failure to identify telephone system problems at many facilities we visited.”
  Moreover, the GAO identified other deficiencies at various facilities around the country.  These deficiencies included: “food service issues such as kitchen cleanliness and menu rotation, failure to follow medical care policy at intake, hold room policy violations such as lack of logbooks and overcrowding, and potential use of force violations such as the potential for use of dogs and/or Tasers, since some facilities had the use of Tasers either authorized in policy or facility officials stated they used these methods.”

95.
Reports of poor medical care and unnecessary deaths in immigration custody have received enormous public attention over the past year.  In 2007, major newspapers around the country published articles and editorials decrying serious problems with the process for authorizing and providing necessary medical and mental health care to immigrants in detention.

96.
Several of the articles report on the delays that immigration detainees face in getting responses to their health needs.  The articles support the OIG’s conclusion that four of the five detention facilities audited were non-compliant with health care standards that require an initial screening upon arrival, a physical exam within 14 days of arrival, prompt responses to sick call requests, and adequate monitoring of suicidal detainees.

97.
Several of the articles focus on the authorization process that detention facilities must navigate in order to provide off-site care to detainees with serious health needs.  The story of Francisco Castaneda, first reported in the Washington Post on June 13, 2007, exemplifies the problems with the treatment authorization process.  Mr. Castaneda spent more than 10 months in immigration custody suffering from severe pain, bleeding, and discharge from his penis.  Although multiple experts attested to his need for a biopsy, he was never approved for the simply diagnostic procedure because the Division of Immigration Health Services determined that the procedure was “elective” in nature and could be done upon his release from the facility or upon deportation.  When he was finally released, he went to the emergency room and was diagnosed with metastatic penile cancer.  He has since gone through countless rounds of chemotherapy and will almost certainly die because of the delays in his treatment.  Mr. Castaneda’s experience lends additional support to the GAO’s finding that officials at some detention facilities reported difficulty obtaining approval from the Division of Immigration Health Services to provide necessary off-site medical and mental health care.

98.
On October 4, 2007, Congress held a hearing entitled: “Detention and Removal: Immigration Detainee Medical Care.”  Among the people who testified were Francisco Castaneda (the former detainee who was denied a biopsy for over 10 months in immigration custody); June Everett (the sister of a woman who died in immigration custody); and Edwidge Danticat (renowned American author and the niece of an 81-year-old Haitian Reverend who died in immigration custody).  All of their testimony is available publicly at http://judiciary.house.gov/oversight.aspx?ID=377.
a.
Paragraph 28 – Conditions and Terms of Detention

99.
The UNSR Report states that ICE detains over 25,000 persons each day, and that the conditions of their detention are “often prison-like, where freedom of movement is restricted and detainees wear prison uniforms and are kept in a punitive setting.”
  The Report goes on to state that because the majority of detainees are held in jails, rather than detention centers fit for civil immigration detainees, they are often mixed with criminal detainees and are consequently treated in a manner that is inappropriate given the administrative nature of their detention.

100.
The U.S. Government responds that the National Detention Standards create a classification system that separates detainees based upon their “current offense, past offenses, escapes, institutional disciplinary history, and any history of violent incidents.”

101. The U.S. Government response is an absolute non sequitur.  The U.S. does not deny that the major of ICE detainees are held in local jails, nor does it deny that people in ICE custody are 
102. not charged with any criminal offense—immigration detention is purely civil in nature.  By way of contrast, the people often housed alongside immigration detainees in local jail are charged with criminal offenses, and some may well been serving sentences following a criminal conviction.  The UNSR’s fundamental point—that immigration detention is civil and administrative in nature, and therefore immigration detainees should not be held in prison-like settings alongside people who have been criminally charged and/or sentenced—is unrebutted.  Instead, the U.S. Government touts the classification system established by the National Detention Standards.  Not only are the standards neither binding nor enforceable, but the classification scheme created by the NDS does not apply to detainees held in local jails.
  

b.
Paragraphs 69 and 32 – Location and Transfer of Aliens in Detention

102.
The UNSR Report states that immigrants are often “transferred to remote detention facilities which interferes substantially with access to counsel and to family members.”
  The Report goes on to say that such transfers are often done “without any notice to their attorneys or family members, which violates the agency’s own administrative regulations on detention and transfers or detainees.”

103.
The U.S. Government responds that the Immigration and Nationality Act places no restrictions on the transfer of detainees.  It goes on to state that “[a]liens are afforded the same rights and privileges in a removal proceeding held in one state as it does in another.”
  The U.S. response concludes that “courts have recognized that the Secretary is not obligated to detain aliens in geographic areas where their ability to retain counsel is greatest.  Nonetheless, ICE works closely with EOIR’s Legal Orientation and Pro Bono programs to facilitate detained aliens’ access to counsel.”

104.
The U.S. Government does not respond to the UNSR’s claim that detainees are often transferred without notice to their attorneys, and that this violates ICE’s own standards.  To the extent that the UNSR stated that ICE is required to notify attorneys of such transfers, that is correct; the ICE Detention Standard on Detainee Transfer requires ICE to notify attorneys once a detainee is en route to a new location.
  To the extent that the UNSR stated that ICE is required to notify family members of such transfers, that is incorrect; the ICE Detention Standard on Detainee Transfer places the obligation of notifying family members on detainees or their attorneys.
  
105.
Nevertheless, it is accurate that attorneys are not always contacted when their clients are moved to distant locations.  In October, ICE closed the San Pedro Service Processing Center and transferred more than 400 detainees to other facilities in California, Arizona, and Texas.  Many attorneys complained that they received no notice at all of the transfers, or that they received delayed notice.

106.
It is also inaccurate for the U.S. Government to respond that the same rights apply regardless of where the hearing is held.  When an immigration detainee’s case proceeds beyond the level of the Immigration Judge and the Board of Immigration Appeals, the case is heard by the U.S. Court of Appeals.  
107.
Finally, while the efforts of the EOIR’s Legal Orientation and Pro Bono programs are to be commended for what they are able to do, their ability to promote legal representation is severely compromised by the locations in which detainees are frequently held.  The numbers speak for themselves.  According to EOIR’s own Statistical Year Book, in Fiscal Year 2005 and Fiscal Year 2006, 65% of all persons facing removal proceedings did so without counsel.
  The EOIR Statistical Year Book does not provide a further breakdown for the percentage of detained immigrants facing removal proceedings without counsel, but non-governmental organizations generally believe this figure to be higher than the figure for non-detained immigrants, as would stand to reason.  
c.
Paragraph 113 – Use of Alternatives to Detention Programs

108.
The UNSR Report encourages the U.S. Government to rely more heavily on alternatives to detention.

109.
The U.S. Government response states that the use of alternatives to detention is at its “historical peak, with nearly 9,100 participants.”

Additional information provided to the UNSR
110.
The most important point was presented to the UNSR by Lutheran Immigrant Refugee Services, which documented instances in which alternatives to detention were being misused to increase rather than decrease the number of people subject to ICE supervision.  In both Minnesota and Florida, non-detained asylum seekers are being placed into alternatives to detention programs that require them to wear electronic monitoring bracelets and/or report regularly to ICE officials.  Alternatives to detention should be used to reduce the detainee population by releasing people who need not be detained.  Such programs should not be used for people who are not and should not be detained.

III.
Families and Children in Detention

a.
Paragraph 126 – Families and Children in Detention

111.
The UNSR Report recommends that “[f]amilies with children should not be held in prison-like facilities.  All efforts should be made to release families with children from detention and place them in alternate accommodations that are suitable for families with children.”  

112.
The U.S. Government responds that it has set up two family detention facilities (it calls them family residential facilities) in order to avoid child smuggling, to prevent families from subjecting their children to the dangers of an illegal immigration journey, and to keep families that are pending removal proceedings together.  It then provides a long list of improvements that ICE has made to “improve its family residential operations” aimed at “ensuring that the facilities’ residents are house in environments appropriate for both parents and children.”  

113.
It is quite notable that the Government omits the fact that it made the improvements listed because ACLU litigation forced ICE to reform conditions of confinement that were non-compliant with existing federal standards.  What was particularly disturbing to the ACLU and other NGOs that investigated conditions at Hutto prior to the ACLU litigation is that the Government was plainly in violation of existing standards regarding the detention of immigrant children, and yet had opened the Hutto facility, subcontracted its management to an adult corrections company, and continued its operations despite pervasive non-compliance detected by ICE’s own internal audit.  

114.
Despite the landmark settlement over the detention of children at Hutto, the ACLU continues to assert that the facility is an inappropriate place for children and that the government should place families in alternative-to-detention programs, as recommended every year since 2005 by Congress.  The choice is not between enforcement of immigration laws and humane treatment of immigrant families. There are various alternatives under which both can exist.  Furthermore, 

115.
In the spring and summer of 2007, the ACLU sued DHS and ICE on behalf of twenty-six individual children because of deplorable conditions at the Hutto Family Detention Facility.  The lawsuits charged that by operating the Hutto facility, ICE violates its duty to meet the minimum standards and conditions for the housing and release of all minors in federal immigration custody set forth in a 1997 settlement agreement in the case of Flores v. Meese. Recognizing the vulnerability of children, that settlement established that children should generally be released promptly to family members when possible, that those who do remain in ICE’s custody be placed in the least restrictive setting available, and that regardless of where minors are housed, they be guaranteed basic educational, health, and social benefits and rights. 

116.
At the time of the ACLU’s initial filings in March, 2007, approximately 400 people were detained in Hutto, half of them children, and many of them are refugees seeking political asylum. What ICE was calling a “Family Residential Facility” was in fact a converted medium-security prison that was still functionally and structurally a prison. Children were required to wear prison garb, received only one hour of recreation a day, Monday through Friday, and some children did not go outdoors in the fresh air the whole month of December, 2006. They were detained in small cells for 11-12 hours each day where they could not keep food and toys and where they had no privacy, even when using the toilet.  Despite their urgent needs, many children lacked access to adequate medical, dental, and mental health treatment, and were denied meaningful educational opportunities. Guards frequently disciplined children by threatening to separate them permanently from their parents, and children were prohibited from having contact visits with non-detained family members.

117.
In recent years, Congress has repeatedly directed the Department of Homeland Security (DHS) to keep immigrant families together, either by releasing them or by using alternatives to detention. Where detention is necessary, Congress has said immigrant families should be housed in non-penal, homelike environments.
  

118.
Soon after the litigation commenced, ICE instituted a policy of detaining at Hutto only families placed in expedited removal proceedings (drastically reducing the number of asylum seekers at the facility) and began to issue bonds for asylum seekers who passed their “credible fear” interviews.
[2]
119.
After extensive litigation and mediation, the parties ultimately reached a settlement that greatly improves conditions for immigrant children and their families inside Hutto, and secured the release of all 26 children from the facility with their families.  These children are now living with family members who are U.S. citizens and/or legal permanent residents while pursuing their asylum claims.
[3
120.
Conditions for children still detained at Hutto have gradually and significantly improved as a result of the groundbreaking litigation, in areas like education, recreation, medical care, and privacy.  Children are no longer required to wear prison uniforms and are allowed much more time outdoors. Educational programming has expanded and guards have been instructed not to discipline children by threatening to separate them from their parents.  Instead of punishing asylum seekers by treating them like criminals, the settlement requires ICE to treat children with care and compassion.  ICE's compliance with these reforms, as well as others, will be subject to external oversight to ensure their permanence. Despite the tremendous improvements at Hutto, the facility remains a former medium security prison managed by the Corrections Corporation of America, a for-profit adult corrections company.   

121.
Despite the settlement, the ACLU and other immigration reform advocates continue to assert that detaining immigrant children at Hutto or similar facilities is inappropriate, and that Congress should compel DHS to find humane alternatives for managing families whose immigration status is in limbo.
[5] 

IV.
Deportation Policy and Practice

a.
Paragraphs 46-56, 88, and 107 – Deportation of Criminal Aliens and Aggravated Felony

122.
The UNSR Draft Report states that non-citizens are subject to a policy of mandatory deportation upon conviction of a crime, including minor offenses, and are not afforded a hearing in which their ties to the United States are considered.  The Draft Report also states that the definition of “aggravated felony” is not statutorily defined, and is constantly changing.
123.
The U.S. Government responds that the term “aggravated felony” is statutorily defined, and that non-citizens facing removal as criminal aliens may be eligible for for certain waivers of criminal grounds of removability, or for discretionary or mandatory relief from removal.
124.
U.S. deportation laws have expanded the types of crimes that can render a non-citizen subject to deportation, while reducing the ways non-citizens can challenge their deportation and appeal for relief from removal.  Between 1997 and 2005, 672,593 non-citizens have been deported for criminal offenses.
  DHS has only recently disclosed general statistics on the criminal convictions that formed the basis for removal orders.  In 2005, 64.6 percent of the immigrants deported were removed for non-violent offenses like drug convictions, illegal entry, and larceny; 20.9 percent were removed for violent offenses; and 14.7 percent were removed for “other” crimes.  
125.
Created as a category in 1891, “crimes of moral turpitude” have long been a category of criminal conviction that could render non-citizens subject to deportation. The term “moral turpitude” is undefined in immigration law, and this lack of clarity has left courts to determine over time what crimes fit the definition.  
126.
With the passage of the Anti-Drug Abuse Act (ADA) in 1988, Congress added to the types of crimes that could render someone deportable and began limiting the procedures available to non-citizens who wished to challenge their deportation.  The ADA added a new category of crimes for which non-citizens were subject to deportation, called “aggravated felonies.” This category included murder as well as many of the crimes previously categorized as crimes of moral turpitude, including drug and firearms offenses.

127.
Since 1988, virtually every change to U.S. immigration law has included an expansion of the aggravated felony definition.
128.
The Immigration Act of 1990 expanded the category to include crimes of violence for which the term of imprisonment that the court may impose is at least five years, as well as money laundering and trafficking in any controlled substance.
  The Immigration and Technical Corrections Act of 1994 added additional weapons offenses, some theft and burglary offenses, prostitution, tax evasion, and certain categories of fraud as aggravated felonies.

129.
In 1996, the Antiterrorism and Effective Death Penalty Act (AEDPA) and the Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) added new crimes to the aggravated felony ground of deportation.  First, Congress added 17 additional types of crimes to the category when it passed AEDPA in April 1996.
  In September 1996, Congress passed IIRIRA, which added four more types of crimes to the aggravated felony definition and lowered certain threshold requirements.  For example, before IIRIRA, theft offenses and crimes of violence were aggravated felonies only if the term of imprisonment was five years or more; IIRIRA reduced the term of imprisonment provision to a one-year threshold.

130.
Since 1996, aggravated felonies include the following broad categories of crime:
- any crime of violence (including crimes involving a substantial risk of the use of physical force) for which the term of imprisonment is at least one year;
- any crime of theft (including the receipt of stolen property) or burglary for which the term of imprisonment is at least one year; and illegal trafficking in drugs, firearms, or destructive devices. 
131.
The following specific crimes are also listed as aggravated felonies:
- murder; 
- rape; 
- sexual abuse of a minor; 
- illicit trafficking in a controlled substance, including a federal drug trafficking offense; 
- illicit trafficking in a firearm, explosive, or destructive device; 
- federal money laundering or engaging in monetary transactions in property derived from - specific unlawful activity, if the amount of the funds exceeded $10,000; 
- any of various federal firearms or explosives offenses; 
- any of various federal offenses relating to a demand for, or receipt of, ransom; 
- any of various federal offenses relating to child pornography; 
- a federal racketeering offense; 
- a federal gambling offense (including the transmission of wagering information in commerce, if the offense is a second or subsequent offense) that is punishable by imprisonment of at least one year; 
- a federal offense relating to the prostitution business; 
- a federal offense relating to peonage, slavery, involuntary servitude, or trafficking in persons; 
- any of various offenses relating to espionage, protecting undercover agents, classified information, sabotage, or treason; 
- fraud, deceit, or federal tax evasion, if the offense involves more than $10,000; 
- alien smuggling, other than a first offense involving the alien’s spouse, child, or parent; 
- illegal entry or re-entry of an alien previously deported on account of committing an aggravated felony; 
- an offense relating to falsely making, forging, counterfeiting, mutilating, or altering a passport or immigration document if 
(1) the term of imprisonment is at least one year and 
(2) the offense is not a first offense relating to the alien’s spouse, parent, or child; 
- failure to appear for service of a sentence, if the underlying offense is punishable by imprisonment of at least five years; 
- an offense relating to commercial bribery, counterfeiting, forgery, or trafficking in vehicles with altered identification numbers, for which the term of imprisonment is at least one year; 
- an offense relating to obstruction of justice, perjury or subornation of perjury, or bribery of a witness, for which the term of imprisonment is at least one year; 
- an offense relating to a failure to appear before a court pursuant to a court order to answer to or dispose of a charge of a felony for which a sentence of two years’ imprisonment or more may be imposed; and 

- an attempt or conspiracy to commit one of the foregoing offenses. 

132.
Since 1996, the category of aggravated felonies includes relatively minor crimes.  For example, Human Rights Watch reported that in the case of Ramon H. (a pseudonym), a Mexican citizen who married a United States citizen in 1990.  In February 1993, Ramon pled guilty to lewd or lacscivious acts with a minor.  After his plea, he completed his probation, according to his probation officer, “in an exemplary fashion.” He applied to adjust his status to that of a lawful permanent resident through his US citizen wife in 1996, but in 2001 DHS informed him that he was deportable for his criminal conviction, and he was placed in removal proceedings in August 2004.  The circumstances of Ramon’s crime were later described by his niece Kelda in a sworn affidavit that she submitted during his deportation hearing. Kelda explained that during a family gathering, Ramon patted her “lightly on the butt … for no apparent reason.”  Kelda mentioned the incident to a friend at school, who in turn told a teacher, and the school called the police, resulting in Ramon’s conviction and order of deportation.
 
133.
The category of aggravated felonies also includes some minor drug crimes.  For example, in a report documenting the impact of U.S. immigration laws on families, Human Rights Watch cited the case of 24-year-old Mario Pacheco, who entered the United States with his mother in 1981 when he was two months old. He lived in Chicago with his parents as a lawful permanent resident for 20 years, where he attended public schools.  At the age of 19, in 2001, Mario was convicted for possession of 2.5 grams of marijuana with intent to distribute, which is a misdemeanor offense under Illinois law.  He was sentenced to one year of “supervision”—a sentence that is less severe than probation.  Although the crime was a misdemeanor offense under state law and did not result in incarceration, the crime is considered an aggravated felony under immigration law.

134.
In addition, immigrants are deportable if they are convicted of a “crime involving moral turpitude” within five or in some cases 10 years after they enter the United States and their crime carries a sentence of one year or longer.
  A non-citizen is also deportable if he or she is convicted of two or more crimes of moral turpitude at any time after admission.
 

135.
In 1996 Congress did not change the crimes considered to meet the definition of “moral turpitude.” However, it did make it more difficult for non-citizens with convictions for crimes of moral turpitude to defend against deportation, primarily because Congress made the standards more rigorous and the determination of who merited cancellation of removal entirely up to the discretion of the immigration judge.
 
136.
U.S. immigration laws have also eliminated several defenses to deportation that were critical forms of relief for non-citizens deportable because of a criminal conviction.  Prior to 1996, there were several grounds that non-citizens could raise in order to cancel their deportation from the United States: a judicial recommendation against deportation (JRAD); suspension of deportation; 212(h) waiver of deportation; 212(c) waiver of deportation; and withholding.  The JRAD was eliminated in 1990.  In 1996 Congress eliminated 212(c) waivers and replaced suspension of deportation with cancellation of removal, instituting instead a much narrower waiver under 240A(a) for legal permanent residents.  Congress further decided to limit immigrants with criminal convictions’ ability to apply for 212(h) waivers and withholding. 
137.
The continuing expansion of the aggravated felony definition, culminating in the 1996 laws, has meant that increasing numbers of non-citizens find themselves barred from raising defenses to deportation in their immigration hearings.  The very limited relief that does remain in immigration law, in the Immigration and Nationality Act (INA) Sections 240A and 212(h), is not available to those convicted of aggravated felonies.

138.
With the passage of the 1996 laws, Congress eliminated hearings under former INA Section 212(c), eliminating discrectional judicial review that had allowed seven-year lawful permanent residents who committed crimes to seek discretionary relief from deportation from an immigration judge by showing negative factors were outweighed by positive factors.
  

139.
Negative factors in a 212(c) application included: the nature and underlying circumstances of the reason for deportation; the presence of additional significant violations of the immigration laws; the existence of a criminal record and, if so, its nature, recency, and seriousness; and the presence of other evidence indicative of a respondent’s bad character or undesirability as a permanent resident of the United States.
  

140.
Favorable 212(c) factors included: family ties within the United States; residence of long duration in the country (particularly when the inception of residence occurred while the respondent was of young age); evidence of hardship to the respondent and family if deportation occurs; service in the US Armed Forces; a history of employment; the existence of property or business ties; evidence of value and service to the community; proof of a genuine rehabilitation if a criminal record exists; and other evidence attesting to a respondent’s good character (for example, affidavits from family, friends, and responsible community representatives).
 
141.
As a result, for those convicted of a long list of crimes, there is no hearing in which a judge would consider an immigrant’s ties to the U.S., including their family relationships, and there are no exceptions available, no matter how long an individual has lived in the U.S. and no matter whether it would split a non-immigrant from his spouse and children.
b.
Paragraph 62 – Office of Detention and Removal Operations Definition

142.
The US Government response accurately points out that the UNSR Draft Report incorrectly attributes language to the Office of Detention and Removal Operations.  The language cited in the UNSR Draft Report is taken from a briefing submitted to the UNSR by the Detention and Deportation Working Group.  The language summarizes the DHS’s Interior Enforcement Strategy; it does not quote the Office of Detention and Removal Operations’ definition of “criminal alien.”  

143.
On November 2, 2005 the DHS announced to the public their multi-year plan called the Secure Border Initiative to increase enforcement along the US borders and to reduce illegal migration.  The SBI is divided into two phases.  A primary goal of the second phase, the Interior Enforcement Strategy, is to identify and remove criminal aliens, immigration fugitives, and other immigration violators.  In its own press release dated April 20, 2006, introducing the plan to the public, DHS wrote, “The prisons and jails in this country are estimated to book roughly 630,000 foreign-born nationals on criminal charges annually. Too often, the criminal aliens among this population are not removed from the country upon completion of their criminal sentences, but released into society. To combat this problem, ICE will expand its Criminal Alien Program and its 287(g) agreements with state/local correctional institutions to ensure these aliens are properly identified while in jail and removed immediately after serving their sentences. Currently, there are four correctional/detention facilities around the country that participate in the 287(g) program, while numerous agencies have pending requests with ICE for such agreements.”

c.
Paragraph 20 – Exclusion from Eligibility for Asylum and Withholding of Removal

144.
IIRIRA made it impossible for any immigrant convicted of an aggravated felony with a five-year sentence to obtain protection from return to persecution.  This means, for example, that drug offenders with sentences of five years or more can be sent to persecution by US immigration authorities.  By contrast, under the UN Convention relating to the Status of Refugees, which the United States is bound by through its ratification of the UN Protocol relating to the Status of Refugees in 1967, only refugees who have been convicted of a “particularly serious crime” and who “constitute a danger to the community” of the United States can be returned to places where they would be persecuted.

V.
International Law and Standards on Family Unity

a.
Paras 10-19 – Family Unity

145.
The international human right to family unity is widely recognized.
146.
The International Covenant on Civil and Political Rights (ICCPR) requires in Article 17(1) that no one shall be “subjected to arbitrary or unlawful interference with his privacy, family, home or correspondence.”  Article 23 states that “[t]he family is the natural and fundamental group unit of society and is entitled to protection by society and the state,” and that all men and women have the right “to marry and to found a family.”  The right to found a family includes the right “to live together.”

147.
The Human Rights Committee, the international body charged with interpreting the ICCPR and decide cases brought under its Protocol, has explicitly stated that family unity imposes limits on states’ power to deport.

148.
The American Declaration of the Rights and Duties of Man
 features several provisions relevant to the question of deportation of non-citizens with criminal convictions and strong family ties.  Article V protects every person against “abusive attacks upon … his private and family life.”
  Under Article VI, “[e]very person has the right to establish a family, the basic element of society, and to receive protection therefor.”

149.
The American Convention on Human Rights, to which the United States is a signatory,
 contains analogous provisions.

150.
There are numerous ways in which U.S. immigration laws passed in 1996 divide families, in violation of the U.S. obligation to respect the right to family unity.  In many cases, legal immigrants who have lived in the U.S. for decades, including lawful permanent residents with U.S. citizen spouses or children, are summarily deported if they have been convicted of a crime, even a minor one, without discretionary weighing of the immigrant’s interest in remaining in the U.S.—including because of family and community ties—against the U.S. government’s interest in deporting him or her.  These policies permanently split families apart.  While other previously removed non-citizens are barred from re-entry to the United States for five or 10 years (depending on the circumstances of their removal), for non-citizens with aggravated felony convictions, this bar to re-entry is permanent, unless they can obtain permission to enter from the Attorney General, which is rarely granted.
  Thus, for families separated due to offenses classified as aggravated felonies, deportation permanently splits the family in two.
VI.
Enforcement and Raids

a.
Paragraph 4 – Criminal Charges for “Self-Smggling”

151.
The U.S. government is correct in its assertion that there is no federal crime of self-smuggling.  However, the enforcement of two Arizona state statutes that criminalize self-smuggling is deeply troubling.  In these cases, a smuglee is charged with conspiracy to smuggle his/herself.  The level of offense for conspiracy is the same level as the underlying felony.  If a person smuggles another or conspires to smuggle himself, the level offense is class 4.  The range of sentence for a class 4 felony is presumptively 2.5 years, increased to 3 or 3.75 with exceptional aggravators or reduced to 1 or 1.5 with exceptional mitigators; probation is also available for a first felony.
152.
The text of the two statutes are as follows:

- Arizona Revised Statute § 13-2319. Smuggling; classification; definitions
A. It is unlawful for a person to intentionally engage in the smuggling of human beings for profit or commercial purpose.
B. A violation of this section is a class 4 felony.
C. Notwithstanding subsection B, a violation of this section is a class 2 felony if the human being smuggled is under eighteen years of age and not accompanied by a family member over the age of eighteen. Chapter 10 of this title does not apply to a violation of this subsection.
D. For the purposes of this section:
1. "Family member" means the person's parent, grandparent, sibling or any other person related to the person by consanguinity or affinity to the second degree. 
2. "Smuggling of human beings" means the transportation or procurement of transportation by a person or an entity that knows or has reason to know that the person or persons transported or to be transported are not United States citizens, permanent resident aliens or persons otherwise lawfully in this state. 
- Arizona Revised Statute § 13-1003. Conspiracy; classification 

A. A person commits conspiracy if, with the intent to promote or aid the commission of an offense, such person agrees with one or more persons that at least one of them or another person will engage in conduct constituting the offense and one of the parties commits an overt act in furtherance of the offense, except that an overt act shall not be required if the object of the conspiracy was to commit any felony upon the person of another, or to commit an offense under section 13-1508 or 13-1704.
B. If a person guilty of conspiracy, as defined in subsection A of this section, knows or has reason to know that a person with whom such person conspires to commit an offense has conspired with another person or persons to commit the same offense, such person is guilty of conspiring to commit the offense with such other person or persons, whether or not such person knows their identity.
C. A person who conspires to commit a number of offenses is guilty of only one conspiracy if the multiple offenses are the object of the same agreement or relationship and the degree of the conspiracy shall be determined by the most serious offense conspired to.
D. Conspiracy to commit a class 1 felony is punishable by a sentence of life imprisonment without possibility of release on any basis until the service of twenty-five years, otherwise, conspiracy is an offense of the same class as the most serious offense which is the object of or result of the conspiracy. 

b.
Paragraph 59 – ICE’s Detention and Removal Strategy

153.
The UNSR Report refers to “Operation Endgame” as a June 2003, strategic plan by the Office of Detention and Removal (DRO) to “remove ‘all removable aliens’ by 2012.”
 

154.
The U.S. Government notably does not deny the existence of Operation Endgame in its Comments.
  It merely states that neither DHS nor ICE has “formally adopted” this plan and goes on to suggest that DHS has instead implemented its Secure Border Initiative, which it describes as a “comprehensive, multi-year plan to secure America’s borders and reduce illegal immigration by enhancing both border security and interior immigration enforcement” by mainly targeting criminal aliens and immigration fugitives for removal.

Additional information provided to the UNSR
155.
The strategic plan called “Endgame” was outlined in DHS’ June 2003, strategic plan (DWN, page 22) and available on DHS’ web site until the Boston Globe ran an op-ed about the plan on March 26, 2007.  (L. Rótolo, p. 41)
156.
The strategic plan is still available at http://www.aclum.org/endgame.pdf, and the Boston Globe op-ed can be found at http://www.boston.com/news/globe/editorial_opinion/oped/articles/2007/03/26/inhumane_raid_was_just_one_of_many.  (L. Rótolo, p. 41)
157.
The plan stresses the goal of “promot[ing] the public safety by ensuring the departure from the United States of all removable aliens through the fair and effective enforcement of the nation’s immigration laws.”  (http://www.aclum.org/endgame.pdf ) 

c.
Paragraphs 63-64 – Increasing Workplace and Household Raids

158.
Paragraph 63 of the UNSR Report states that “[i]ncreasing workplace and household raids by [ICE] agents have terrorized immigrant communities,” and that these raids exhibit “frequent disregard of due process” and “le[ave] an indelible mark by forcibly separating many families.”  Paragraph 64 adds that “[i]n practically every state in the country, ICE raids have separated children from their parents” and caused “widespread social devastation.” 

159.
The U.S. Government responds that ICE weighs the importance of enforcing the law with the impact that separating families may have, and that it carefully executes operations to ensure the safety of everyone involved.  Moreover, the government states that “[w]hen appropriate, ICE will release a sole care giver or other individuals for humanitarian reasons while they await their Immigration Court appearance.”        

160.
Laura Rótolo of the ACLU of Massachusetts and the National Immigrant Justice Center (NIJC) provided significant evidence to the UNSR that rebuts the Government’s response:

161.
“ICE prides itself on th[e] impact [of forceful raids].  A recent ICE newsletter touted that immigrants are now living in fear of these raids.”  (L. Rótolo, p. 41 – note: the ICE newsletter is not cited in the materials we provided the SR)
162.
“Many of the workers [in the New Bedford raid] had small children who were in daycare or school when the raids took place and found themselves without parents that evening, and ever since.  Advocates know of at least 70 detained parents of minor children and estimate that at least 210 children were impacted by the raid.”  (L. Rótolo, p. 41)
163.
“Social service workers have stated that they were actually denied access into the [detention] facility to determine if any of the detained persons [from the New Bedford raid] were sole caretakers of small children who may have been left behind.”  (L. Rótolo, p. 42)
164.
“Legal service providers across the country, including those who have responded to recent workplace raids, were alarmed to encounter women immigrants who were detained within weeks of giving birth and while still nursing their newborn children.  These women reported suffering extreme physical pain during their detention.  Their spouses reported that the infant children who were left behind suffered physical distress, including fevers because they were forced to stop breastfeeding so abruptly.”  (NIJC, p.104)
165.
“The aftermath of the [New Bedford] raid gained national media coverage because social service providers, relatives, and babysitters struggled to care for infants and sick children who were abandoned when their parents were detained, with many subsequently transferred to facilities in Texas.  More than half the workers arrested in a March 7, 2007, raid in Mishawaka, Indiana, were women with 32 children reportedly left behind.  The women arrested in this raid were detained in Kenosha, Wisconsin, for several days, until the Mexican Consulate was able to secure their bond.”  (NIJC, p. 105) (emphasis added)
166.
“Recently, on Cape Cod, ICE arrested 15 immigrants in a recent raid.  In one case, ICE agents showed complete disregard for the impact of the raid when they picked up the mother and father of three young boys, ages 3, 4, and 7.  The children were awakened at six in the morning to find that their parents were being taken away by immigration officers.”  (L. Rótolo, p. 42)
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 graph to the right from ICE
 highlights the number of worksite enforcement related arrests that have occurred since FY 2002.  There is a substantial increase in arrests from FY 2002 and into the second quarter of FY 2007.   The graph also shows the number of people arrested on criminal charges, which include the number of employers, managers and contractors who might be criminally charged, immigrants using fraudulent paperwork in order to obtain employment, and immigrants charged with identity theft.  The graph also measures the total number of administrative arrests, which refers to the number of undocumented workers arrested that will not be charged with criminal violations.
167.
The number of worksite investigations conducted is another method of measuring ICE’s expansion of worksite enforcement.  In FY 2004 ICE conducted 460 investigations; in FY 2005 the number rose to 502 investigations. As of August 22 2006, ICE had conducted 1,097 investigations.
  

168.
Recently, ICE developed the ICE Mutual Agreement between Government and Employers (IMAGE) program, which targets the employment of undocumented immigrant.  ICE examines the hiring practices of each employer in the program and determines if there are vulnerabilities.  ICE also helps businesses integrate technical tools, which screen for Social Security information.
  Other requirements for the program can be found on the ICE website.
169.
List of workplace raids:  The following is a list of arrests/raids conducted by ICE under its various operations from the announcement of the Interior Enforcement Strategy on April 20, 2006 through April 2007.  (Note that the following list is comprised of data gathered form ICE press releases and local newspaper reports.  Unfortunately, it is difficult to verify the raids completely; therefore, this should be viewed solely as a partial list.)  Unless otherwise cited, all raids information comes from the ICE website: www.ice.gov.
April 2006

- 65 in New Orleans – Operation targeted “fugitives” and immigration law violators living in New Orleans neighborhoods.

- 183 in Florida (Miami, Tampa, Jacksonville, Orlando) – Part of the fugitive operations.
- 125 in Midwest Region – Part of the fugitive operations.
May 2006

- 3 in Panama City, FL – Worksite Enforcement targeting immigrants working at Tyndall Air Force Base doing scaffolding work at the base.
- 76 in KY – Worksite Enforcement at Fisher Homes Construction Workers.

- 21 in St. Joseph, Montana – Worksite Enforcement at Julio’s Mexican Restaurants.
- 8 Radcliff, KY – Worksite Enforcement at Golden China Buffet Restaurant.
- 8 Los Angeles, CA – Worksite Enforcement at L.A. Department of Water and Power.
- 34 in Springfield, NY – Worksite Enforcement at Schichtel’s Nursery. 

- 29 in San Diego, CA – Worksite Enforcement at Standard Drywall. 
- 35 in Edison, NJ – Fugitive Operation. 
- 179 in Las Vegas – Fugitive Operation.
- 5 in Wichita, KS – Worksite Enforcement at Cessna Plant.
June 2006
- 25 in Memphis, TN – Worksite Enforcement at Lucite and Arkema Chemical Plants.
- 11 Wichita, KS – Worksite Enforcement at local scrap metal business.
- 55 in Washington, DC – Worksite Enforcement at Dulles International Airport.
- 14 in Indian Head, Maryland – Worksite Enforcement at Naval Surface Warfare Center.
- 2,100 Nationwide – Fugitive Operations. 

- 116 in Newark, NJ – Fugitive Operations.
- 39 in El Paso, TX – Operation Return To Sender.
- 110 in Detroit, MI – Fugitive Operations.  
July 2006
- 127 in Oklahoma – Fugitive Operations.
- 154 in Ohio (Columbus, Cincinnati, Cleveland) – Fugitive Operations. 

- 61 in Miami, FL – Fugitive Operations.
- 37 in Kansas City – Fugitive Operations.
- 17 in Chicago, IL – Fugitive Operations.
 12 Louisville, KY – Fugitive Operations.
- 3 Gulfport, MS – Worksite Enforcement at Gulfport-Biloxi Regional Airport.
August 2006

- 51 in Sulphur, Oklahoma – Worksite Enforcement at Billy Cook’s Harness and Saddle.
- 41 in Hamburg, NY – Worksite Enforcement at America’s Fair. The investigation resulted from a tip from a community member .
- 58 in Florida – Fugitive Operations.
- 326 in Houston, TX – Operation Return to Sender implemented statewide.
 15 in Roswell, NM –Worksite Enforcement Targeting workers for a local company painting a U.S. military aircraft.
- More than 100, Las Vegas – Fugitive Operations.
- 34 in North Tonawanda, NY – At Foristar Hydroponic Tomato Greenfarm.  Immigrants arrested face criminal charges for using fraudulent green cards and false social security numbers.
  

- 55 in Tallahassee, FL – Worksite Enforcement targeting workers for a Janitorial contractor.
- 25 in Whitewater, Wisconsin – Worksite Enforcement targeting undocumented Mexican workers at the Star Packaging plant.

- 6 in Apopka, CA – During a “Community Shield” Operation, which targets gang members and associates. ICE also detained 6 non-gang related immigrants in violation of administrative immigration laws.

- 14-15 in Little Rock, Ark – Worksite Enforcement targeting workers at the local Country Club, many of whom were arrested for social security fraud.

September 2006

- More than 120 in Stillmore, GA – Operation dealt with document fraud.
  An estimated number of 300 people disappeared from the town after the raid.

- 26 in Bellingham, WA – At Northwest Health Care Linen. 

- 38 in Caguas, PR – Worksite Enforcement at Los Prados construction site that will feature home, apartments and a shopping center.

- 82 in Florida – Fugitive Operation. Only three of the 82 arrested were considered “fugitives.”

- 90 in Bloomington, MN – Operation Return To Sender.

- 19 in Alexandria, VA – the investigation involved alleged marriage fraud at local court house.

 More than 100 in San Francisco, CA – Fugitive Operations.
- 33 in El Paso, TX – immigrants were found in a smuggler’s house.

- 115 in PA – Philadelphia based fugitive operation which led to the arrest of 115 immigrants throughout the state.

- 122 in Aurora, CO – Part of the Work Enforcement initiative which targeted immigrants working at the Buckley Air Force Base building military family housing.

 163 in Naples, FL to Fort Myers, FL – During weeklong “Operation Return to Sender.” Only 25 of those arrested had criminal convictions. The others had overstayed their visas, had fraudulent paperwork and were undocumented.

- 49 in Topeka, Kansas – As part of “Operation Driver’s License Check Lane” Which is headed by the Topeka PD, which requested the participation of ICE agents.  36 immigrants were deported the same day.

- 11 in Danbury, CN—Worksite Enforcement Operation with local police and the mayor’s office.  The 11 immigrants were day laborers gathered at the Kennedy Park.  According to the report, ICE agents posed as employers and promised them jobs.
  

- 34 in Roaring Fork Valley, CO – Operation Return To Sender.

- 30 in Gainesville, GA – Worksite Enforcement at Forsyth County Construction Company.

October 2006
- 28 in Barker, NY –Worksite Enforcement Operation at Torrey Farms.  The workers had fraudulent social security numbers and green cards.
- 111 in Newark, NJ –Operation Return To Sender.  65 of those arrested were classified under the fugitive status.  The other 46 were undocumented.
 49 in Boise, ID –Operation Return To Sender.  ICE received assistance from the following local law enforcement agencies: Boise Police Department, Nampa Police Department, Caldwell Police Department, Canyon County Sheriff's Office, and Ada County Sheriff's Office.  Ages of those arrested ranged from 17-66.
- 16 in Chicago, IL –Operation Return To Sender.
- 33 in Union, MO—Worksite Enforcement targeting immigrants at the business and apartments owned by Happy Apples and Lochirco Fruit and Produce.
- 44 in Austin, TX—Operation Return to Sender.

November 2006

- 21 in Dallas, TX—Operation Return To Sender.  Those arrested ranged in age from 5 to 55 years old. The children arrested are staying with other family members, or are being housed with at least one parent at the Hutto family detention facility in Taylor, Texas.  All of the other immigrants arrested are/were being detained at the Rolling Plains Detention Facility in Haskell, Texas.
- 48 in Puerto Rico and USVI—All are being detained and processed at the Aguadilla detention center in Puerto Rico.
- 39 Throughout the Northeast – Document Task Force. Six of the people apprehended were identified during the investigations.  
- 17 in the Great Lakes Region –Fugitive Task Force operation.
- 40 in Palm Coast, FL—Worksite Enforcement Operation targeting immigrants working at the Ocean Towers construction site.  All were transferred to Florida detention centers.  Three of the workers arrested have re-entered the country after deportation, a felony offense with a possible 25 year sentence.
- 70 in New York, NY—Operation Return To Sender.  43 of those arrested were undocumented.  All are being held in New Jersey detention facilities. 
- 7 in Wilmington, DE—Operation Community Shield.  ICE worked with local New Castle County Delaware Police Department.   All were undocumented, and 4 of those arrested were suspected of some gang affiliation.
- 137 in Newark, NJ—Operation Return To Sender.  83 of those arrested were undocumented immigrants not initially targeted by ICE. 
- 10 Albertville, AL—10 undocumented people were found asleep in a van during a trip from Arizona to Florida for work.  Alabama State Trooper Darrell Zuchelli, who is certified under ICE’s 287(g) program, assisted in their arrest.
- 25 in Nebraska—Operation Return To Sender.  5 of those arrested were not part of the initial investigation.
- 20 in Sioux City, IA—Operation Return To Sender.
 
- 6 in Atlanta, GA—Those arrested were working for the T.C. Drywall, Inc installing drywall in the Hartsfield-Jackson Atlanta International Airport.
- 32 in Cincinnati/Northern, KY areas—Worksite Enforcement Operation targeting immigrants working for a dry wall company in the area.  19 of those arrested were picked up at a Home Depot parking lot, and the other 13 were arrested at a parking lot adjacent to a construction site.
- 81 in New York, NY—Through ICE’s New York office initiative, Operation Retract.  Those detained were transported to various detention facilities around the country.
- More than 100 in Rico Rico, AZ—Border Patrol agents stopped a car and questioned the driver.  This led them to a house where other undocumented immigrants were residing.

December 2006

- 35 in Boston, MA—Through ICE’s Operation Secure Streets, a national initiative targeting immigrants with prior DUI convictions.  This operation is part of the Fugitive Task Force program.  Nine of those arrested were undocumented people not initially targeted for investigation.  They are being held at various state and county jails throughout MA.    
- 45 in Albert Lea and Austin, MN—Operation Return To Sender.  The operation targeted 9 fugitives, but ICE arrested 36 other people as well.   
- Approximately 1,282 in six states—“The Swift” Raids, part of ICE’s Worksite Enforcement Operation/Benefit Fraud.  These raids took place in the following cities: Greeley, Colorado; Grand Island, Nebraska; Cactus, Texas; Hyrum, Utah; Marshalltown, Iowa; and Worthington, Minnesota. Over a thousand federal officers were called in to participate in the raids.  According to officials, the raids were targeted against immigrants using false social security numbers.  65 have been charged with identity theft or other violations, such as re-entry after deportation.
  The following is a chart from ICE’s website that breaks down the arrests made during the Swift Raids: 

	Plant location
	Alien administrative arrests
	Alien criminal arrests

	Cactus, TX
	297
	53

	Greeley, CO
	252
	21

	Grand Island, NE
	252
	26

	Worthington, MN
	239
	20

	Marshalltown, IA
	99
	30

	Hyrum, UT
	158
	124

	TOTALS*
	1297
	274


- 62 in Miami, FL—Fugitive Operations Team.  50 of those arrested had orders of removal and the remaining 12 were charged as being undocumented.  
January 2007

- 60 in Charlotte, NC—Operation Secure Streets targeting immigrants with DUI records.  This is a pilot program based in Charlotte, NC that started in April of 2006 which to date has conducted three operations and deported more than 200 people.
- 133 in Grand Rapids, MI—Operation Return To Sender. 
- 28 in Alexandria, VA—Worksite Enforcement targeting immigrants working or planning to work at Quantico Marine Base. 
- 12 in Boston, MA—Operation Avalanche II targeting immigrants with past criminal convictions.  There are currently 11 cities participating, including Boston.  Of the 12 arrested, 10 were permanent residents and 2 were undocumented.
- 757 in 5 Southland counties in CA—Operation Return to Sender.  This was the largest such operation ICE has conducted.  In LA county they arrested 111; in Orange county, 111; in Riverside, 26; in San Bernardino, 22; and in Venture, 10.  150 of those arrested were considered fugitives, 24 had re-entered after having been deported, and 423 were from county jails.  450 of the 757 were expeditiously deported after their arrest.  During this time, ICE also put nearly 3,000 detainers on immigrants with criminal convictions in state and county jails across the country.

- 11 in Chicago, IL—Worksite Enforcement which arrested eleven women working for the cleaning service agency, CleanPol.  All had entered through visitor visas and had over stayed.- 13 in Key West, FL—Worksite Enforcement targeting immigrants at the Naval Air Station in Key West.

- 16 in San Diego, CA—Worksite Enforcement at the Golden State Fence Company.

- 10 in Chicago, IL—Worksite Enforcement at the Pegasus Restaurant.  

- 53 in Houston, TX—Worksite Enforcement at a suburban Houston waste management company. 
February 2007

- 178 in South Florida—Operation Return To Sender.  
- 43 in Raleigh, NC—Operation Secure Streets.  This was Raleigh’s first such operation.
- 17 in Arlington Heights, IL—Worksite Enforcement targeting workers at the Cano Packaging Corporation.  In October of 2006 ICE began investigations into the plant after receiving information that a large number of undocumented workers employed there. 
- 195 at 63 locations in 17 states and Washington, D.C.—Worksite Enforcement.  This operation, termed “Operation Clean Up,” targeted the cleaning and grounds-maintenance service, Rosenbaum-Cunningham International, Inc (RCI) that contracted with various restaurants and hospitality venues across the country.  Some of the businesses that contracted with RCI include: House of Blues, Planet Hollywood, Hard Rock Café, Dave and Busters, Yardhouse, ESPN Zone, and China Grill.  The three executives of RCI were indicted for “harboring illegal aliens and evading taxes.”  195 immigrants were arrested and charged with administrative immigration violations during this operation that lasted a day and half.    
- 51 in Auburn, WA—Worksite Enforcement at two UPS warehouses.

- Unknown in Coalinga, CA—Fugitive Operation.  ICE officers did a sweep of an apartment complex while looking for one individual.
 
March 2007

- 363 in New Jersey—Operation Return To Sender.  In the month of January ICE arrested 89 “fugitives” and 131 undocumented immigrants.  In February, officers arrested 67 fugitives and 76 undocumented immigrants.
- A total of 18,149 immigrants have been arrested under the Operation Return To Sender since May 26, 2006.
- 36 in Mishawaka, IN—Worksite Enforcement at Janco Composites Inc, a plastics manufacturer.
- 8 in Tucson, AZ—Worksite Enforcement at eight Sun Drywall job sites.  All of the immigrants arrested were charged with administrative violations.
- 30 in Eastern Washington—Operation Return To Sender.  14 of the immigrants arrested were considered to be “fugitives,” and the remaining 16 were undocumented immigrants ICE encountered during the operation.
- 69 in Baltimore, MD—Worksite Enforcement at five businesses that contracted with the Jones Industrial Network. 
- 77 in Greenville, MS—Worksite Enforcement at the Tarrasco Steel plant.
- 362 in New Bedford, MA—Worksite Enforcement.  Named “Operation United Front,” the target of this operation was Michael Bianco, Inc. (MBI).  This raid received much public attention because of ICE’s treatment of immigrants and their children during the raid, and the subsequent detainment and transfer.  ICE officials speculated that child welfare issues would develop throughout the raid, as many women worked in this particular garment manufacturer.  ICE and state government officials began preparing a “child welfare triage team” to handle child welfare situation that would arise.  ICE stated that those arrested who said they would suffer immediate child welfare issues would be conditionally released.  When the Department of Social Services (DSS) was notified of the raid, they immediately asked ICE for information of all those arrested as the operation was carried out.  ICE stated that they would only give out the information for those arrestees who were identified to have a child welfare issue.  On March 6 the raid was conducted and those arrested were taken to Fort Devens for processing.  DSS was allowed to interview those arrested the following day, except for 90 people who had been transferred down to Texas after 8 hours.
  The transfer was due to a shortage of detention space in Massachusetts.  As a result several children were left behind, some requiring hospitalization because their nursing mothers were detained.  One 7 year old girl called ICE’s hotline looking for her mother.  DSS officials noted that the lack of communication between ICE and DSS during the operation delayed the process of finding all of the immigrants who are sole-caregivers, putting their children at great risk.  
April 2007

- 128 in New Jersey—Operation Return To Sender.  ICE has three fugitive teams in New Jersey, which arrested 55 “fugitives” and 73 immigrants with other immigration violations.  
- 359 in San Diego—Operation Return To Sender.  Officers mainly targeted individual’s homes.  Only 62 of those arrested were the original targets for the raid, the rest were nearby when the arrests took place and were considered by officials as being “collateral arrests.”
 
- 20 in San Juan, PR—Worksite Enforcement at 26 Metal Recycling & Company.  All of the people arrested were charged on administrative immigration violations and were taken to the Metropolitan Detention Center in Guaynabo, Puerto Rico.
- 62 in Beardstown, IL—Worksite Enforcement targeting Quality Service Integrity, Inc, a cleaning service which operated with the Cargill Meat Solutions Plant in Beardstown, IL.  Those arrested were charged with administrative immigration violations and were sent to a detention facility in Broadview, IL for processing, after which they were transferred to various county jails in the Chicago area.  ICE released 11 people on humanitarian grounds.
- 2 in Allentown, PA—Fugitive Operation.  This operation was the first conducted by the newly formed Fugitive Operation Team in Allentown.
- 40 in Raleigh, NC—Operation Cross Check.  This was the first such operation in North Carolina.  ICE began this initiative nationwide in January of 2007, working with local law enforcement to target immigrants with past criminal convictions.  Those arrested that had past deportation orders were placed under expedited removal proceedings and the rest were placed in detention. 
- 76 in Western Michigan—Operation Cross Check.  ICE worked with police departments in Detroit, the Grand Rapids, and Holland.  Of the 76 arrested, 55 had past criminal convictions and 12 were “fugitives.”
- 20-30 in Columbia County, NY—Unknown.  Knowledge of this raid comes from Susan Davies, a community member.
  

- 49 in Bloomington, MN—Operation Cross Check.  Of those arrested, 18 had past criminal convictions and six were considered to be fugitives.

d.
Paragraph 65 – Particular Concern About ICE Enforcement Actions

170.
The UNSR Report states that ICE has stepped up its strategy to arrest deportable immigrants through early morning actions at homes and claims that ICE in many instances has entered homes without warrants.  The Report further alleges that “ICE carries out these raids in a forceful fashion and uses them not only as an enforcement mechanism but to deter others from being in the United States.”

171.
The U.S. Government responds that its Fugitive Operations Teams (FOTs) focus on arresting targeted fugitives, and “do not specifically target illegal immigrants, conduct ‘sweeps’ or ‘raids,’ or take an ad hoc approach to enforcing immigration laws.”  The Government does not deny that these operations are regularly or often conducted in the early morning – instead, it states that operations are generally conducted between 6:00 am and 10:00 pm, and that operations conducted outside of this time frame must be justified and pre-approved, taking into account many factors, such as the operation’s impact on the immediate community, the likelihood of success and officer and public safety.  

172.
According to Laura Rótolo of the ACLU of Massachusetts, “ICE carries out these raids in a forceful fashion, and uses them not only as an enforcement mechanism, but to deter others from working or being in the United States illegally.”  (L. Rótolo, p. 41).

173.
The DWN materials provide detailed information on enforcement activities, including numbers of immigrants detained pursuant to raids across the country.  Despite ICE’s stated priority of apprehending and removing immigrants identified as fugitives or absconders, the total number of collateral arrests, i.e., non-fugitives arrested and detained, pursuant to raids has increased since the beginning of 2006.  (DWN, pp. 22-25, 31-37)

174.
As for concerns about minors, the Government responds that, where the caretaker is taken into custody, “officers will not depart the scene until the alien is afforded the opportunity to arrange appropriate care for the child.”  Moreover, the Government claims that the presence of juveniles at a location “shall be explored during initial investigation,” and that a “care plan for the juveniles will be devised prior to commencement of operations.”  In the event that “unanticipated [undocumented] juveniles” are present during a raid, “the Supervisory Detention and Deportation Officer (SDDO) and Team Leaders may seek assistance from [Child Protective Services].”  When unaccompanied alien juveniles are encountered, ICE notifies the Department of Health and Human Services Office of Refugee Settlement after all processing is performed.  If there are no other options, the Government claims that sole caregivers who are subject to removal may be placed on an Order of Supervision.  

175.
According to Laura Rótolo, “on Cape Cod, ICE arrested 15 immigrants in a recent raid.  In one case, ICE agents showed complete disregard for the impact of the raid when they picked up the mother and father of three young boys, ages 3, 4, and 7.  The children were awakened at six in the morning to find that their parents were being taken away by immigration officers.”  (L. Rótolo, p. 42)

176.
Even though this information was not in the materials provided to the UNSR, the ACLU of Northern California and the Lawyers’ Committee for Civil Rights of the San Francisco Bay Area brought a lawsuit on behalf of a six-year-old U.S. citizen child who was unlawfully detained for ten hours by immigration officers on March 6, 2007, when ICE agents raided his home.  He was taken into custody with his father, despite his father asking several times to make a phone call so that he could arrange for a family member or friend to care for the boy.  Each of these requests was denied, and the boy was forced to watch as his father was handcuffed and taken away.  (Press release and complaint available at http://www.aclunc.org/news/press_releases/civil_rights_groups_sue_immigration_officials_for_unlawfully_detaining_six-year-old_u.s._citizen.shtml)

177.
Regarding the questioning of minors, the Government claims that “[b]efore arresting any adult in the presence of a child, an officer must take the time to learn a child’s age, immigration status, and the relationship between adult and child.” As far as arresting and detaining minors, the Government merely states that officers have the authority to interrogate any alien or person believed to be an alien as to his or her right to be or remain in the United States without a warrant. 

178.
Nothing in the materials directly addresses this.  However, the above-cited materials generally stress the government’s disregard for keeping families together and protecting children. 

e.
Paragraph 66– Entrance into Homes without a Warrant; Denial of Access to Lawyers or a Phone to Call Family Members

179.
The UNSR Report states that the SR “heard accounts from victims that ICE officials entered their homes without a warrant, denied access to lawyers or a phone to call family members and coerced them to sign ‘voluntary departure’ agreements.”

180.
The U.S. Government responds that ICE issues a Warrant of Deportation/Removal when an alien is issued a final order of removal by an immigration judge, and that in some cases ICE personnel also obtain an arrest or search warrant from a U.S. Magistrate.

181.
In addition, the Government claims that, while being processed for removal proceedings and in ICE custody, aliens are given access to a telephone; “all aliens are given the opportunity to contact their respective consulates, family members, and legal representatives”; family members and representatives have the opportunity to visit the alien; and parties requesting information on detained aliens can contact the field office in the area where the alien was arrested.  
Additional information provided to the UNSR
182.
According to Laura Rótolo of the ACLU of Massachusetts, “there have been reports that ICE officials use deception to enter homes without a warrant, deny access to lawyers or a phone to call family members, and use coercion and misinformation to convince immigrations to sign ‘voluntary departure’ agreements.”  (L. Rótolo, p. 42)
183.
According to materials provided by DWN, ICE’s Detention Operations Coordination Center (DOCC) or “Operation Reservation Guaranteed,” “which allows ICE to relocate immigrants throughout the detention system, anywhere around the country at any given time,” “is meant to maximize detention space,” but also “tears immigrants away from their families and legal counsel.” (DWN p.28, citing 2006 ICE fact sheet)
184.
NIJC’s memo discusses the OIG report, which detailed practices that prevented detainees from communicating with their attorneys.  In addition, NIJC notes in its memo to the UNSR the fact that “many immigrants are detained by ICE in isolated and remote facilities, far from legal service providers and/or individuals that provide low-cost or pro bono legal services to immigrants in detention,” and “ICE often detains immigrants in facilities located far from family members who might be able to assist in securing legal counsel if the detainee were located in a more accessible facility.” (NIJC, p. 79-80)
185.
NIJC further stresses that “nowhere are concerns regarding access to counsel and due process more acute that in the context of workplace raids.”  “Many of the immigrants who were detained following [the December 12, 2006, Swift raid] were denied the opportunity to receive basic information on their legal rights.”  (NIJC, p. 81-82)
186.
Also, NIJC discusses the New Bedford raid and how “the rapid transfer of detained immigrants hindered the individual’s access to legal counsel, prompting a lawsuit in District Court of Massachusetts.”  It adds that “in addition to being deprived of an opportunity to access counsel, many of the individuals detained were separated from family members, including children.”  (NIJC, p. 82)

VII.
Labor Rights

a.
Paragraphs 25 and 104 – U.S. International Human Rights Obligations Relating to the Human Rights of Migrant Workers
Universal Declaration of Human Rights (UDHR)
187.
Although the UDHR is not binding on states because it has been adopted as a General Assembly resolution, it is an international instrument all U.N. member states accept, and it has attained the status of customary international law.  These provisions reflect a significant degree of international consensus and evolving state practice.
- Declares “[a]ll human beings are born free and equal in dignity and rights.” (Article 1)
- Grants all persons rights articulated within the Declaration “without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.” (Article 2)
- Prohibits discrimination based on citizenship or immigration status stating, “[a]ll are equal before the law and are entitled without any discrimination to equal protection of the law. All are entitled to equal protection against any discrimination in violation of this Declaration and against any incitement to such discrimination.” (Article 7)
- Bestows on all persons “the right to an effective remedy by the competent national tribunals for acts violating the fundamental rights granted him by the constitution or by law.”   (Article 8)  These rights include those granted under treaties and customary international law. 
188.
Universal rights protected in the Declaration include “the right to freedom of peaceful assembly and association” (Article 20(1)); “the right to work, to free choice of employment, to just and favourable conditions of work and to protection against unemployment” (Article 23(1)); “the right to equal pay for equal work” (Article 23(2), and “the right to form and to join trade unions for the protection of his interests.” (Article 23(4))
International Covenant on Civil and Political Rights (ICCPR)
189.
States parties “undertakes to respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the present Covenant, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.” (Article 2(1))
- To clarify any ambiguity vis-à-vis the scope of what constitutes discrimination, the Human Rights Committee has stated “that the term ‘discrimination’ as used in the Covenant should be understood to imply any distinction, exclusion, restriction or preference which is based on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status, and which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise by all persons, on an equal footing, of all rights and freedoms.” (General Comment 18(7))
- Prohibits slavery, servitude, and forced or compulsory labor. (Article 8)
- Mandates that “[a]ll persons are equal before the law and are entitled without any discrimination to the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.” (Article 26)
- Stipulates that “[e]veryone shall have the right to freedom of association with others, including the right to form and join trade unions for the protection of his interests.” (Article 22(1)) 
- Unless explicitly noted (such as a State party’s right to limit voting only to its citizens) the Human Rights Committee has determined that “each one of the rights of the Covenant must be guaranteed without discrimination between citizens and aliens. Aliens receive the benefit of the general requirement of non-discrimination in respect of the rights guaranteed in the Covenant, as provided for in article 2 thereof. This guarantee applies to aliens and citizens alike.” (General Comment 15(2))
International Covenant on the Elimination of All Forms of Racial Discrimination (CERD)
190.
Defines racial discrimination as “any distinction, exclusion, restriction or preference based on race, color, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life.” (Article 1(1))
o- Prohibits all laws and policies that have a racially discriminatory impact -- regardless of intent. 
o- Allows for and in some cases obliges positive measures such as affirmative action in order to redress racial inequalities. CERD requires that “States Parties shall, when the circumstances so warrant, take… special and concrete measures to ensure the adequate development and protection of certain racial groups or individuals… for the purpose of guaranteeing them the full and equal enjoyment of human rights… .” (Article 2(2))
o- Incorporates civil and political rights, as well as economic, social, and cultural rights together in one instrument.  Focus is on the ways that these intersecting rights affect racial minorities.
o- Ensures “[t]he right to freedom of peaceful assembly and association.” (Article 5 (d)(ix))
o- Ensures “[t]he rights to work, to free choice of employment, to just and favourable conditions of work, to protection against unemployment, to equal pay for equal work, to just and favourable remuneration.” (Article 5 (e)(i))
o- Protects “[t]he right to form and join trade unions.” (Article 5 (e)(ii))
o- Ensures “[t]he right to public health, medical care, social security and social services.” (Article 5 (e)(iv))
191.
The Committee on the Elimination of Racial Discrimination has recommended that States parties “[r]emove obstacles that prevent the enjoyment of economic, social and cultural rights by non-citizens, notably in the areas of education, housing, employment and health.” (General Comment 30(29)); “[t]ake measures to eliminate discrimination against non-citizens in relation to working conditions and work requirements, including employment rules and practices with discriminatory purposes or effects” (General Comment 30(33)); “[t]ake effective measures to prevent and redress the serious problems commonly faced by non-citizen workers, in particular by non-citizen domestic workers, including debt bondage, passport retention, illegal confinement, rape and physical assault” (General Comment 30(34)); “[r]ecognize that, while States parties may refuse to offer jobs to non-citizens without a work permit, all individuals are entitled to the enjoyment of labour and employment rights, including the freedom of assembly and association, once an employment relationship has been initiated until it is terminated.” (General Comment 30(35))
International Labour Organization (ILO)
192.
The United States is a Party to two ILO Conventions
- Convention concerning the Abolition of Forced Labour (Ratified by the U.S. in 1991)
- Convention concerning the Prohibition and Immediate Action for the Elimination of the Worst Forms of Child Labour (Ratified by the U.S. in 1999)
- As a member of the ILO, the United States is bound by the 1998 Declaration on the - Fundamental Principles and Rights at Work.  This Declaration covers four areas:
- Freedom of association and the right to collective bargaining; 
- The elimination of forced and compulsory labour; 
 The abolition of child labour, and;
- The elimination of discrimination in the workplace.
193.
The Committee on the Freedom of Association (CFA) was established by the ILO “for the purpose of examining complaints about violations of freedom of association, whether or not the country concerned had ratified the relevant conventions. Complaints may be brought against a member state by employers' and workers' organizations.”
194.
The CFA has stated that, “[[n]o person should be dismissed or prejudiced in employment by reason of trade union membership or legitimate trade union activities, and it is important to forbid and penalize in practice all acts of anti-union discrimination in respect of employment.” (Digest of decisions and principles of the Freedom of Association Committee of the Governing Body of the ILO, p.155)
195. The CFA has also stated that, “[t]he right to bargain freely with employers with respect to conditions of work constitutes an essential element in freedom of association, and trade unions should have the right, through collective bargaining or other lawful means, to seek to improve the living and working conditions of those whom the trade unions represent. The public authorities should refrain from any interference which would restrict this right or impede the lawful exercise thereof. Any such interference would appear to infringe the principle that workers’ and employers’ organizations should have the right to organize their activities and to formulate their programmes.” (Digest of decisions and principles of the Freedom of Association Committee of the Governing Body of the ILO, p.177)
196. Regarding U.S. government obligations under the ILO, the CFA stated that the “United States Government has submitted annual reports under the follow-up procedures established by the ILO Declaration that demonstrate that it respects, promotes and realizes the fundamental principles and rights at work embodied in the Constitution of the ILO.” (CFA, Case No. 2227, Report No. 332, 2003)
197.
Looking specifically at the difficulties faced by migrant workers when attempting to organize, the ILO has “reiterated that organizing migrants was a paramount task for trade unions, and that legislation preventing migrants from joining unions should be repealed, as should provisions in trade union statutes and rules which contain obstacles to the membership of migrants.” (Towards a Fair Deal for Migrant Workers in the Global Economy, International Labour Conference, 92nd Session, 2004, p. 46)
American Declaration of the Rights and Duties of Man
198.
U.S. is bound by virtue of its membership in the Organization of American States
Provides: “All persons are equal before the law and have the rights and duties established in this declaration, without distinction as to race, sex, language, creed or any other factor.” (Art. 2, AmDecl.)
Recent International Jurisprudence
199. Consideration of Reports Submitted by States Parties under Article 40 of the Covenant [ICCPR], Concluding observations of the Human Rights Committee, United States of America
200. The Committee considered the second and third periodic reports of the United States of America (CCPR/C/USA/3) at its 2379th, 2380th and 2381st meetings (CCPR/C/SR.2379-2381), held on 17 and 18 July 2006, and adopted the following concluding observations at its 2395th meeting (CCPR/C/SR.2395), held on 27 July 2006…
201.
The Committee regrets that it has not received sufficient information on the measures the State party considers adopting in relation to the reportedly nine million undocumented migrants now in the United States. While noting the information provided by the delegation that National Guard troops will not engage in direct law enforcement duties in the apprehension or detention of aliens, the Committee remains concerned about the increased level of militarization on the southwest border with Mexico. (articles 12 and 26)
202.
The State party should provide the Committee with more detailed information on these issues, in particular on the concrete measures adopted to ensure that only agents who have received adequate training on immigration issues enforce immigration laws, which should be compatible with the rights guaranteed by the Covenant.
ILO Committee on Freedom of Association 348th Report (released November 16, 2007), Case No. 2227 (United States), http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_087609.pdf 
203.
The Committee takes due note of the detailed information provided by the Government with regard to the impact of and reference to the Hoffman decision in subsequent jurisprudence, largely concerning compensation for damages in cases of occupational accidents. Notwithstanding the analysis of the NLRB General Counsel relating to formal settlements in certain cases and the encouragement of assistance to undocumented workers to enable them to become regularized, the Committee recalls that the remedies available as a result of the Hoffman decision are limited to: (1) a cease and desist order in respect of violations of the NLRA; and (2) the conspicuous posting of a notice to employees setting forth their rights under the NLRA and detailing the prior unfair practices, with a possible sanction in the case of contempt. The Committee once again notes that such remedies do not however sanction the act of anti-union discrimination already committed, but only act as possible deterrents for future acts, an approach which is likely to afford little protection to undocumented workers who can be indiscriminately dismissed for exercising freedom of association rights without any direct penalty aimed at dissuading such action [see 332nd Report, para. 609]. In light of the above, and given the recent steps taken for comprehensive immigration reform, the Committee requests the Government to take steps, within the context of the ongoing debate in this regard, to consult the social partners concerned on possible solutions aimed at ensuring effective protection for undocumented workers against anti-union dismissals. It requests the Government to keep it informed of developments in this regard.
204.
Inter-American Court of Human Rights, Advisory Opinion on the Juridical Condition and Rights of the Undocumented Migrants, OC-18
205.
OC-18 explicitly covers all OAS Member States that have ratified the ICCPR and is based upon the fundamental principle of equality and non-discrimination found in the ICCPR as well as other international and regional human rights instruments. (¶ 60 of the Opinion.)
206.
Held that discrimination against persons on the basis of immigration status would violate customary international law.  Specifically, the Inter-American Court of Human Rights stated that irregular migrants “possess the same labor rights as those that correspond to other workers . . . and [the State] must take all necessary measures to ensure that such rights are recognized and guaranteed in practice.  Workers, as possessors of labor rights, must have the appropriate means of exercising them.” (¶ 160.)

b.
Paragraphs 98-104 – Undocumented Migrant Workers Do Not Enjoy Equal Protection of the Law

207.
As of March 2006, the Pew Hispanic Center estimates that there are approximately 11.5-12 million undocumented people in the U.S, with almost all of the adults and some of the children in the U.S. workforce.  According to a report by the U.S. Department of Homeland Security, the top ten countries of origin represented 79 % of the unauthorized immigrant popula​tion in 2006.  Although immigration from Mexico continues to dominate unauthorized population growth, the greatest percentage increases during 2000-2006 were among immigrants from India (125 %), Brazil (110 %), and Honduras (75 %).  The top countries of origin include; Mexico, El Salvador, Guatemala, Philippines, Honduras, and India.  (The report is available at http://www.dhs.gov/xlibrary/assets/statistics/publications/ill_pe_2006.pdf  )

208.
Under federal and state laws and recent court decisions, undocumented workers face both de jure, statutory, and de facto discrimination in the United States.  

1) De Jure Discrimination Against Migrant Workers with Racially Discriminatory Impact:
Domestic workers (who are predominantly immigrant women from South Asia, Latin America, the Caribbean and Africa) and agricultural workers (who are primarily migrants from Central and South America) endure frequent rights violations, often compounded by the fact that a high percentage of these workers are migrants in an “irregular” or undocumented status.  The international human rights principle of substantive equality requires States to take affirmative measures to dismantle discrimination and exploitation, whether direct or indirect.  This standard provides the basis for challenging discrimination against domestic workers, who are over 90 % female, under Article 3 of the ICCPR.  It also provides the basis for challenging national origin discrimination and race and gender based discrimination against both agricultural and domestic workers in the United States.  
Domestic workers and agricultural workers are explicitly excluded from certain protections set out in the federal Fair Labor Standards Act (guaranteeing the right to minimum wage and overtime pay), the National Labor Relations Act (ensuring freedom of association), and the Occupational Health and Safety Act (protecting health and safety while at work).  Thus, these vulnerable worker populations are not afforded the right to assembly or association, in violation of Articles 21 and 22 of the ICCPR, and do not share in similar labor and employment rights as other categories of workers, in violation of Article 26 of the ICCPR.  In the more extreme cases, many domestic and agricultural workers find themselves in situations of servitude or forced labor, in violation of Article 8 of the ICCPR, and are forced to work in dangerous and unsanitary working conditions for long hours without rest, without access to medical care, and for median hourly wages far below the federally mandated minimum.  The lack of protection under labor laws further violates Article 2 of the ICCPR and amounts to discrimination against women, minorities, migrants, and domestic workers as a class in violation of Articles 3 and 26 of the ICCPR.  
2) Statutory Discrimination Against Migrant Workers Based on Immigration Status:
Citizenship discrimination:  Federal law protects against discrimination on the basis of race, ethnicity, national origin, religion and gender.  But, with limited exceptions, there is no protection against discrimination based on immigration status.  The Immigration Reform and Control Act of 1986 protects citizens and certain categories of “legally” authorized migrants from discrimination on the basis of their citizenship status.  However, these provisions do not apply to undocumented migrants, and moreover these laws also exclude from protection legal migrants who are unable to demonstrate intent to become citizens as measured by their failure to apply for citizenship within six months of becoming eligible to do so, an extremely harsh standard.
Agricultural Worker Protection Act:  The federal Migrant and Seasonal Agricultural Worker Protection Act, a specialized law that covers terms and conditions of employment for agricultural workers, excludes certain seasonal migrants admitted under a federal program known as the H-2A visa program, from coverage.  This exclusion applies to approximately 40,000 workers yearly, (
 8 U.S.C.A. § 1324(b)(3); 29 U.S.C.A. § 1802(8)(B)(2), (10)(B)(iii).) and is particularly problematic because of agricultural workers’ explicit lack of protections under the labor and employment laws previously mentioned.
Access to Legal Services: Through the Legal Services Corporation, Inc., the federal government provides funding for the provision of free legal aid to income eligible individuals.  In 1996, Congress amended the law under which money is granted prohibiting any legal aid program receiving federal funds from representing undocumented migrants.  Furthermore, the Legal Services Corporation-funded entities are prohibited from representing certain seasonal migrants and “guestworkers” coming to the U.S. under H-2B visas, a program available to employers seeking unskilled laborers on a seasonal or temporary basis.

3) De Facto Discrimination Against Migrant Workers Based on Immigration Status:
De facto discrimination exists against undocumented workers through recent jurisprudential decisions beginning with the Hoffman Plastic Supreme Court case in 2002.  In Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137 (2002)., the U.S. Supreme Court held that the National Labor Relations Board (NLRB) lacked the authority to order an award of back pay – compensation for wages an individual would have received had he not been unlawfully terminated before finding new employment – to an undocumented worker who had been the victim of an unfair labor practice by his employer. Since then, employer defendants have invoked Hoffman to argue that undocumented workers are not entitled to backpay or other remedies under labor or employment-related statutes, including Title VII (employment discrimination), the Americans with Disabilities Act (disability discrimination), the Age Discrimination in Employment Act, the Fair Labor Standards Act (setting forth right to federal minimum wage and overtime), state workers’ compensations schemes, and state law counterparts to the federal anti-discrimination and wage and hour laws.  Low-wage South Asian and Muslim workers are particularly vulnerable, as they face intersectional forms of anti-immigrant hostility, employment abuse, and post-9/11-related discrimination.
Some courts have exported the Hoffman rationale into other contexts, curtailing both undocumented workers’ access to courts and entitlement to various rights and remedies.  
209.
For example, a New Jersey state court in Crespo v. Evergo, 366 N.J.Super. 391 (N.J.Super.A.D., 2004)., effectively eliminated certain undocumented workers’ right to be free from discrimination in the workplace by interpreting Hoffman to preclude the ability of undocumented migrants terminated for discriminatory reasons to avail themselves of the protection afforded by New Jersey’s anti-discrimination law. 
210.
Because federal discrimination statutes only apply to private employers with a minimum of 15 employees, the practical effect of such a ruling is that any undocumented migrant who works for an employer with less than 15 employees in the State of New Jersey has no enforceable right to be free from discriminatory termination in the work place.  
211.
In addition to New Jersey, there are other states including Kansas, New York, California, Pennsylvania, Michigan, Illinois, Florida and that have restricted the rights of undocumented workers in response to Hoffman.  As the examples that follow will show, undocumented workers have lost protections in the areas of available remedies when injured or killed on the job, overtime pay, workers’ compensation, family and medical leave and other areas.

212.
Workers’ compensation is an exclusively state-based system that provides remuneration for employees who have been injured while working on the job.  Since Hoffman, a number of state courts have held that undocumented immigrants access to certain workers’ compensation benefits are limited by their immigration status, and in states where an individual may sue in tort for injury or wrongful death, those benefits have also been limited.  In addition, in some states, procedural and other barriers have blocked unauthorized workers’ access to workers’ compensation.  
213.
In Pennsylvania, undocumented immigrant workers’ access to compensation for disability payments, based on the workers’ wages at the time of the accident, have been limited by a decision of that state’s highest court.  
214.
In Reinforced Earth C. v. Workers’ Compensation Appeal Bd. (Astudillo) 570 Pa. 464, a worker employed as a maintenance helper was injured on the job, and suffered a concussion, head injury and back strain and sprain. He was initially awarded compensation for total disability, as well as medical expenses.  On appeal, the employer argued that the worker’s immigration status made him ineligible for workers’ compensation, an argument the Court rejected.  However, the Court agreed that the employer could apply for suspension of permanent partial disability payments based on the worker’s lack of immigration status.  Under Pennsylvania law, when an employer or its insurer wants to terminate or otherwise modify disability benefits, the employer or insurer must show medical evidence of a change in condition, plus evidence of referrals to a job the worker can perform.  
215.
In Reinforced Earth, the Court held an employer of an unauthorized immigrant need not show that there are jobs available to the worker and the court came to this conclusion even in instances where the employer does not show that it investigated immigration status at the time that it hired the worker.  
216.
Reinforced Earth has left Pennsylvania’s thousands of unauthorized immigrants without an effective safety net when they are injured on the job and left with a long-term or permanent partial disability.  In practice, individuals are often released for work with limitations prescribed by the treating doctor or the workers’ compensation insurance carrier’s physician on the kind of work they can perform, limiting that work to “light duty” or sedentary work.  As described above, however, the jobs that undocumented immigrants fill in the United States mostly demand physical labor, and despite their release to work, these workers cannot find work available that does not exceed their physical capabilities.  
217.
As a result, undocumented immigrants in Pennsylvania suffer from both the long-term work-induced disability, as well as the financial hardship that follows when their benefits are cut short.  They are forced to settle their claims for far less than they would have been entitled, and they are unable to find a job that will allow them to continue to support themselves and their families.
218.
In Michigan, injured workers’ access to workers’ compensation benefits has been similarly limited by the highest state court in Sanchez v. Eagle Alloy Inc., 254 Mich. App. 651 (Mich. Ct. App. 2003) cert. denied Sanchez v. Eagle Alloy, Inc., 471 Mich. 851 (Mich. 2004).   
In Sanchez, Alejandro Vazquez and David Sanchez both worked for a Michigan company as laborers.  Both were seriously injured in separate accidents at the workplace, suffering, respectively, a joint separation and a hand injury requiring several surgeries.  After sustaining these injuries, the employer received a letter indicating that Sanchez and Vazquez did not have social security numbers.  Both men were fired and the employer defended against having to pay the workers’ compensation claims on the basis that the workers were undocumented immigrants from Mexico.  
219.
Based on Hoffman, and under a state law that disallows time loss benefits (time loss benefits are benefits that are paid to compensate an individual for time lost from work due to a work-related injury) to those workers who are unable to “obtain or perform work” because of commission of a crime, the court suspended wage loss benefits because the workers had used false documents in order to get a job.  Benefits were suspended from the time that the workers’ status was discovered, which was after their workplace accidents.  
220.
After Sanchez, undocumented injured workers in Michigan can expect employers to raise immigration status and to successfully use it to deny undocumented workers the same remedies as their documented counterparts.  As a result, the approximately 150,000 undocumented immigrants working in agriculture, construction, and similarly dangerous jobs in Michigan are left without compensation for the time they are unable to work due to their injury.
  
221.
Thus, while medical coverage remains available to individuals, employers are rewarded for suddenly “discovering” a worker’s unauthorized status when an injury occurs.  In this way, employers avoid the impact on workers’ compensation premiums caused by a workplace accident.
222. In addition to excluding undocumented migrants from protection of state anti-discrimination laws, tort remedies or workers’ compensation protection in some states, one collateral effect of the post-Hoffman litigation has been to make immigration status a focal point in all employment-related litigation, such that employers vigorously seek documents during litigation concerning employee immigration status.  Some courts have justified ordering such information to be turned over on the grounds that it is relevant to the employers’ ability to defend against the workers’ claims, such as by using their status to attack their credibility or limit their emotional distress damages.  Immigrant workers are thus understandably afraid to come forward to enforce their rights, and are forced, when seeking compensation for workplace discrimination, to subject themselves to intrusive inquiries that could have very serious consequences, such as criminal prosecution or deportation.  Even documented workers have hesitated to come forward because of family members or loved one’s potential risk in an immigration status investigation.  Moreover, the National Labor Relations Board, with no authority to award punitive damages or other remedies that seek to punish employers, relied on the backpay remedy to serve this purpose, thus, without an effective remedy, many attorneys are unlikely to represent migrants in such cases.
223. In Campbell v. Bolourian, No. 250979 – V (Cir. Ct. Montg. Cty. May 6, 2005), a legally authorized live-in domestic employee denied federal or state minimum wage and overtime pay by defendants filed suit for back pay after leaving her employer.  During discovery, the Bolourians demanded information concerning her immigration status for the time period after she had ceased working for them, arguing that her status was relevant because even though it was undisputed that she was legally authorized to work throughout the term of her employment with them, her current status shed light on her motives for bringing the suit.
  The trial judge ordered the discovery, which Campbell appealed.
  The ACLU of Maryland, along with the Public Justice Center and other organizations, submitted a friend-of-the-court brief for Mrs. Campbell.
  It was argued, inter alia, that relevant federal and state wage laws applied regardless of an employee’s immigration status, and that allowing such intrusive discovery demands would intimidate undocumented and other immigrant workers and dissuade them from pursuing legal recourse from abusive and unscrupulous employers.  In addition, it was argued that even if immigration status were somehow relevant, Campbell was nonetheless entitled to a protective order against discovery of her current immigration status because the harms – the chilling effect on the enforcement of worker rights – greatly outweighed the employers’ need for information.

224.
In Sierra v. Broadway Plaza Hotel,
 the ACLU represented 4 housekeepers from Mexico who worked in a large hotel in Manhattan where they were subjected to severe sexual harassment by the housekeeping supervisor and not paid for working overtime as required by federal and state law.  Although this case ultimately settled, as a result of Hoffman, plaintiffs did not seek back pay remedies in order to avoid any inquiry into their immigration status in the course of the litigation.
225.
By making immigration status potentially relevant in employment-related litigation, Hoffman has undermined the ability of all migrant workers, documented or not, to enforce their right to be free from discrimination, their right to a fair wage and overtime, their right to be compensated for work-related injuries, and other workplace rights.  Hoffman has thus effectively undermined the equal protection and access to remedies of undocumented and other migrants under U.S. labor and employment laws.  The US is in clear violation of Article 5 of the CERD Convention because the government discriminates against undocumented workers by preventing them from realizing the same protections regarding union organizing that documented workers would be entitled to, moreover, the US government also fails to meet its non-discrimination obligation by failing to protect the rights of undocumented workers.
226.
Thus, Hoffman denied equal legal remedies to an undocumented worker, and post-Hoffman litigation tactics by private employers have seriously weakened the enforcement of workplace rights for undocumented persons.  Many immigrants are unfamiliar with the complicated legal distinctions of immigration law, and even some legal immigrants may be confused about their status and thus be afraid to come forward to enforce their rights out of fear of revealing their immigration status.  Furthermore, many families are mixed-status families, and thus even legal immigrants may be reluctant to enforce their rights out of concern that such action may draw attention to the undocumented status of family members.  Finally, immigration status is not static.  Immigrants who have legal status for some time may eventually fall out of status.  All of these factors bear on the weakened ability of immigrants, undocumented or not, to effectively enforce their rights under the law.   In addition, there has been a surge in the last two years of anti-immigrant ordinances criminalizing a variety of conduct by immigrants and those who do business with them.  
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