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PROTECTION OF CULTURAL AND INTELLECTUAL HERITAGE OF

INDIGENOUS AND ABORIGINAL PEOPLES

After over 500 years of irrational exploitation and appropriation of traditional cultural expressions (TKE) and traditional knowledge (TK) belonging to the ancestral civilizations, today, the indigenous peoples and local aboriginal communities have the moral duty to protect, develop and preserve the past, present and future manifestations of their cultural values, traditional customs, languages and expressions of folklore, which constitute an integral part of the cultural and intellectual heritage of humanity.

As to protection and preservation of cultural property owned by indigenous peoples, in particular the creations of folklore, handicrafts, human remains and so on, national legislation and international instruments have developed without taking into account the ancestral heritage and age-old traditions, philosophical conceptions and customary laws that govern the social relations of the Aboriginal world.
The intellectual property is a western concept which has been changed only within market economy and without regards to the traditional practises and collective rights protecting and ensuring the cultural identity of indigenous peoples and not recognizing the holders of traditional expressions as subjects of laws 

Since the conquest and colonization of indigenous territories, the traditional expressions have been exposed to the voracity of market laws and have not been protected by Intellectual Property Rights. By its very nature and the sphere of its application, IP law has proved to be insufficient to protect the traditional creations of folklore that were handed down from generation to generation.

This would seem to demonstrate that intellectual property and other instruments, specifically the Berne Convention and its Article 15, are neither sufficient nor effective in protecting TCE and TK that have their source in ancestral civilisations.

1) Concept of value
Not for the first time, the intrinsic value of the traditional cultures of the indigenous world has often been invoked in international forums, in particular in World Intellectual Property Organization. What was the meaning of value? In the view of aboriginal and local communities, the category of value was not necessarily one generating commercial, monetary and financial interests, but TCE and TK incarnated spiritual value, the soul and the memory of historical communities. In terms of promoting respect, the market economy was driven by profitability and the most important gain from capital was not was the respect for human dignity.

By contrast with western world, in the indigenous vision, such expressions had spiritual value, reflected the identity and were the living memory of indigenous peoples.

In 1984, in meetings of the Group of Experts on the Intellectual Property Aspects of the Protection of Expressions of Folklore, representatives of Latin American countries had considered that the term “folklore” was archaic and had the pejorative connotation of being associated with the “creations of inferior and obsolete civilizations”.
In the opinion of Uruguayan writer E. Galeano, "the dominant Creole class in America, obsessed with western culture, considered beautiful indigenous costumes to be ridiculous disguises, appropriate only for carnivals or museums.  The dominant élites in power were ashamed of the Indian race and considered the native languages to be mere guttural sounds and the native religion pure idolatry. The dominant western culture recognized Indians as subjects for anthropological study but did not recognize them as historical subjects. In the view of those taking part in the cultural alienation process, the Indians possessed a folklore but not a culture, practiced superstitions but not religions, spoke dialects not languages, and made handicrafts not art." 
The author of "Las venas abiertas de América Latina"stated further that, this vision is based on western ethnocentrism and racial discrimination against indigenous peoples. He remembers us that there was no political will on the part of States in relation to the preservation and protection of expressions of folklore.

In accordance with WIPO experts on IP and the protection of folklore, the traditional creations of indigenous peoples such as popular traditions like legends, songs, tunes, musical instruments, dances, and designs or models were the product of a slow process of creative development and, owing to their presence in a particular community, were much older than the duration of copyright protection granted by States with respect to the authors. 
2) Protection from the piracy 

Under the globalization, the bio-piracy at the national and international level and bio-exploration companies gained fabulous wealth from traditional knowledge and folklore, while the indigenous peoples were condemned to extreme poverty 

The aboriginal and local communities – victims of their wealth – stated that there would be no legal protection for the cultural heritage in terms of their spiritual values, religious beliefs, indigenous identities and living memories, nor would there be respect for their holders, as long as States failed to establish a binding international instrument or instruments in view to put a stop to national and international piracy.

Today more than before, artistic property, including symbolic manuscripts and even the human remains of ancestors, continued to be subject to piracy and formed part of private and public collections in Europe and America, that were frequently the subject of speculation on the world’s antiquities markets. Cultural assets and material and spiritual treasures continued to leave indigenous territories and were being transported, in their precarious state, through airports, customs storehouses and international public auction centers, according to C. Bubba, a Bolivian Hisbol researcher.
In its historical and social dimension, art was constituted by humanity, its memory and its image of the past, present and future. Owing to the destruction of the cultural and intellectual heritage, in particular TCE and TK that incarnated the view of social, political and religious life, indigenous peoples, who were natives of and originated from the Inca and Aymara, Maya and Aztec empires had lost their memory, soul and identity.
The cultural property owned by indigenous peoples was considered one of the invaluable contributions made to past and present civilizations, and was, as it had always been, exposed to the attacks of time and the white man of the technological era, as well as running the risk of total extinction unless the international community took steps to preserve them. 
The process of globalization of markets, capital and enterprises had an impact which was fatal to the survival of indigenous peoples. The integrity of artistic creations and the expressions of indigenous folklore as a living tradition were seriously threatened by the laws of market.

The accelerated introduction of high technology was even more sophisticated in all spheres of social and cultural life, in particular the Technology of information and communication (TIC), tending to distort and even destroy the cultural and intellectual heritage of indigenous peoples.
It is not sufficient, that States to declare such creations and expressions to be national property, the cultural heritage of humanity or the universal heritage, if the elements of the diversity of cultural property are not identified in time and space, and if each indigenous group is not recognized as the collective owner of its own creations. 
In the light of the revelations and complaints made by indigenous peoples, it was known that in 1976 a number of aboriginal tribes in Australia had protested that certain photographs that had appeared in a book on anthropological studies represented objects which had a secret and sacred significance for those communities. The tribes argued that appropriate permission had not been granted to publish the photographs.
Another example was that of the traditional ceremonies of North American Indians filmed in secret and in violation of their spiritual beliefs, by foreign ethnologists for commercial purposes. In addition to such harmful trade with cultural and spiritual property, there were an infinite number of varieties of medicinal plants, discovered by indigenous peoples, that were being exploited by large multinational companies without the authorization or consent of their true owners.
As regards secrecy, a great deal of cultural expressions and indigenous wisdom were secret and confidential in nature. Many traffickers disguised as anthropologists had violated illegally spiritual and religious principles of indigenous societies.

In terms of their commercial value, the plundering undertaken with impunity and the unlawful trafficking of cultural and artistic property, of which the original owners had been deprived, represented an irreparable loss to their cultural and spiritual heritage.
It was indeed sad to observe that many indigenous communities remained with no evidence of the civilizations of their ancestors and were deprived of the privilege of passing on to their children and grandchildren the history of their peoples.
3) Legal process in UN systems

The elaboration of norms and Rules relating to cultural heritage had begun more than twenty years ago (1982) by UNESCO and WIPO. The Model Provisions for National Laws on the Protection of Expressions of Folklore Against Illicit Exploitation and Other Prejudicial Actions, had not been implemented by States and had been forgotten.
The UNESCO Convention for the Protection of the World Cultural and Natural Heritage (1972) contained larger amounts of good sense. In Article 1 of the Convention, the cultural heritage was considered to include architectural works, monumental sculptures or paintings, and elements or structures of an archaeological nature. Contrary to other instruments, the Convention was extended to the works of humanity or joint works of humanity and nature as well as to the areas including archaeological sites that had an exceptional universal value from a historical, aesthetic, etiological or anthropological point of view.
But the concept of creations had a much broader legal scope, insofar as it involved many artistic creations and cultural values that expressed elements characteristic of the indigenous heritage that was in a constant state of development. 

Despite the progress made in the field of protection of cultural property, the definition 

formulated by States did not include religious beliefs, scientific and philosophical intuition, 

dialectic conception, the content of ancestral legends or verses, purely practical traditions, 

human remains, sacred and mythological places, and so on.
4) Need of international standards 
Taking into account these violations of secret sacred values there is an urgent need to adopt the appropriate legal instruments in order to preserve and protect effectively the ancestral intellectual creations of indigenous communities and nations in the world.
The States and the whole international community have the responsibility to ensure that all 

TCE TK and RG are safeguarded so as to produce a common heritage for humanity.
The Intergovernmental Committee on Intellectual property and genetic resources and traditional knowledge and folklore had received a mandate to elaborate and present an outline international legal framework.

Why was a binding instrument a matter of urgency? In the global world where trans-national corporations constituted super States within national States, in a world where wars crushed humanity in terms of the appropriation of natural resources in violation of the principle of national sovereignty, a global response was required to the plundering use and unlawful appropriation of cultural expressions and genetic resources 

As far as the legal protection of cultural heritage in various regions and different countries was concerned, a multitude of relevant definitions existed, different legal systems have different definitions on the subject and material to be protected, and this followed from economic and political interests of each country 

However there was an increasing need for an international framework that would harmonize domestic legislations and provide a coherent and universal definition acceptable to the international community of mechanisms for application designed to give legal protection, especially for the tangible and intangible TK that was sacred and secret for aboriginal peoples.

Since they were voluntary, the guidelines were not effective. Only an international framework would be able to harmonise laws, regulations and legal systems in the protection of cultural and intellectual heritage of indigenous peoples. It is urgent that the Committee to include aboriginal communities and indigenous peoples as legal subjects with full powers for the negotiation or rejection of contracts concerning access to the genetic and biological resources which they owned.

5) Restitution

Within the scope of the terms stipulated in international law referring to restitution, compensation and rehabilitation, indigenous peoples and nations claimed compensation for their cultural heritage which had suffered countless losses as a result of colonial invasion and occupation, genocide, slavery, systematic discrimination, the mutilation of entire civilizations and the unlawful plundering of their artistic and spiritual property.

In terms of its nature and importance, the complex issue of restitution, compensation and rehabilitation — or particular aspects of compensation — had not been given sufficient attention by United Nations bodies. The indigenous peoples urged the international community to examine and adopt as a matter of urgency effective legal standards and instruments so as to guarantee the protection, preservation, possession and restitution of cultural property, as an inexhaustible source of the creative expression of indigenous and local peoples and aboriginal communities.
The draft Declaration on rights of the indigenous peoples stipulate, "under the procedures laid down in international agreements, indigenous peoples have a right to the restitution and restoration of cultural, intellectual, religious and spiritual values. This includes the remains of their ancestors taken from them without their full consent and in breach of their customary laws and traditions".
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