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Note:

These explanatory comments are provided as a brief guide to assist interpretation of the amendments made and should not be considered a statement of position or full interpretation of each article.

It is assumed that all principles are interrelated and each principle should be construed in the context of the other principles.

PP1

No change from original.

PP2

No change from original.

PP3

No change from original.

PP4

No change from original.

PP5

No change from original.

PP6

Addition of the rights derived from arrangements with States.

PP7

No change from original.

PP8

No change from original.

PP9

No change from original.

PP10

Demilitarisation might not automatically contribute.

PP11

Concept from Convention on the Rights of the Child added to emphasise international human rights context.

PP12

No change from original.

PP13

International interest in these matters is positive.

PP14

No change from original.

PP15

Change reflects emerging consensus in the working group.  

PP16

No change from original.

PP17

No change from original.

PP18

No change from original.

PP19

Inspiration from the Universal Declaration of Human Rights.

A1

Clarification that rights apply to both collective and individuals.

A2

No change from original.

A3

Based on A2 of the 1993 Vienna Declaration and Programme of Action.  Reflects latest developments in the Working Group.

A4

Recognises legal characteristics of indigenous societies but not separate legal systems, especially as many do not have separate legal systems.

A5

No change from original (provisionally adopted).

A6

Paragraph reordered to distinguish between individual rights and collective rights (genocide applicable to collective not individuals).

Amendment based on A2(e) of the Genocide Convention.

A7

“and individuals” for consistency.

Amendment to clarify intention, as no agreed international definition exists for “ethnocide” or “cultural genocide.”  Genocide covered in A6.

A right to redress does not exist in international law but States should be obliged to provide effective mechanisms for obtaining redress.

In ‘c’ and ‘d’, addition of word “forced” for clarity.

In ‘e’, additional text (from CERD) to clarify meaning of propaganda.

A8

No change from original.

A9

“Disadvantage” too broad – e.g. fewer services in extremely rural settings.

“adverse discrimination” from CERD.

A10

No change from original.

A11

The Geneva conventions use “times” rather than “periods”.

While an unqualified right to special protection is not supported, it is recognised that special protection may be appropriate in some circumstances.

Strengthen text by reference to all relevant international standards (language as recommended in the 1994 technical review)

Indigenous peoples should be treated equally with all other citizens (eg conscription applies to all citizens).

Some indigenous peoples have argued that the scope should be broadened to prevent direct use against own peoples.

Consistent with international law (language from UNGASS para 44.22)

A12

There is support for use of the wider term “redress” in place of “restitution” which may not always be possible.   Obligation placed on States is to provide effective mechanisms for obtaining redress.

A13

No opposition to “their” ceremonial objects when proposed for clarity in WGDD9.

“their” added to human remains for consistency.

A14

No change from original.

A15

Emerging consensus on this article as amended.

Education is an individual right which should apply to all individuals, not just children.  Several members of the caucus supported this change.

Indigenous individuals have an equal rather than special right (eg no right to free university education if this is not available to all).

A16

Near consensus on this amended article.  This article as revised was among those considered for provisional adoption at WGDD9.

A17

Near consensus on this amended article.  This article as revised was among those considered for provisional adoption at WGDD9.

A18

Near consensus on this amended article which was set for provisional adoption at WGDD9 as amended.

A19

No change from original.  

A20

Reflects reality that procedures may not have been determined by indigenous peoples but reinforces that they should be “actively involved” in legislative or administrative measures effecting them. 

“seek” affirms principle of obtaining consent as far as possible.

A21

A27 deals with past wrongs.  This is forward looking.

There is support for use of the wider term “redress” in place of “restitution” which may not always be possible.   Obligation placed on States is to provide effective mechanisms for obtaining redress.

A22

Can be no special measures (basic criteria is need): indigenous right is equal to that of other citizens.

Focus is on addressing disadvantage – ICESCR grants right to improvement in “living conditions” but not the specific list (eg vocational training) which follows.

Established international language.

A23

The right is to be “actively involved” – democratically-elected representatives have the right to make final decisions.

A24

“to maintain” for clarification

“protection” difficult to define, “conservation” sought by indigenous representatives in previous working group sessions.

Broadening to cover all social and health services.

New paragraph to strengthen equal rights of indigenous individuals for access to health services.  Language draws on ICESCR Article 12.1

A25

“their” draws on CERD General Recommendation 23.  Third party rights are addressed in additions elsewhere.

Many countries have difficulty determining what is “traditionally owned, or otherwise occupied or used.”

A26

“their” draws on CERD General Recommendation 23.  

Prescriptive lists can be exclusive and limiting.  In discussions on other articles indigenous representatives have repeatedly argued that the Declaration should not cover specific domestic circumstances.

A27

Use of the wider  term “redress” in place of compensation has been supported by some States and members of the indigenous caucus.  States are obliged to provide effective mechanisms for obtaining redress.

A28

In some circumstances “restoration” is not possible.

No clarity about meaning of “total” environment.

Indigenous peoples have an equal rather than special right; must be within available resources.

Adds obligation for States to consult.

A29

Still under consideration pending discussions in other fora (eg WIPO).

A30

“seek” affirms principle of obtaining consent as far as possible (consistent with replacement in A20).

“their” to clarify that the right applies only to resources owned by indigenous peoples. 

There is support for use of the wider term “redress” in place of “restitution” which may not always be possible.  States are obliged to provide effective mechanisms for obtaining redress.

A31

List deleted as prescriptive lists can be exclusive and thus limiting.

A32

Distinguishes self-identification and full citizenship, and confirms right to both.

A33

“juridical” shifted to clarify that it applies to customs but not to remainder of list (ie “procedures and practises” which could mean a separate legal system).

Change for consistency throughout text (stronger reference).

A34

Sets primacy of international human rights standards.

New paragraph provides mechanism for resolving any tensions between individual/collective and indigenous/third-party rights by balancing the various rights and not holding the whole Declaration hostage to “legitimate third party rights”. With this addition there is no need to qualify several other articles.

A35

Some indigenous peoples spread across boundaries have asked for States to consider this amendment.  

State may not be able to “ensure”.

A36

Reference to competent domestic dispute resolution processes in the first instance or, if none operate, to the international sphere.

A37

The intention is that States bring practice and law into line but this is not a Convention which can require States to change national legislation. 

A38

Indigenous peoples have the right to access assistance but governments retain the right to set fiscal policies (ie the level of assistance).

Sets the right in the context of all international HR instruments.

A39

Suggestion that this right should apply to disputes with “third parties” as well as States.

Places rights within international human rights standards.

A40

No change from original.

A41

Updates to recognise establishment of the Permanent Forum for Indigenous Peoples

Not all UN bodies are relevant.

Broadens to include operations at country level.

Adds follow-up clause. This is important to help ensure the Declaration is a living document.

A42

No change from original.

A43

No change from original (provisionally adopted).

A44

No change from original.

A45

Near consensus on this amended article which was set for provisional adoption at WGDD9.
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