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Introduction

This paper is prepared for the United Nations Office of the High Commissioner for Human Rights Expert Seminar on treaties, agreements and other constructive arrangements between states and indigenous peoples (the Expert Seminar) to be held in Geneva between 15 and 19 December 2003.  

It is principally aimed at addressing the three substantive agenda items of the Expert Seminar from the perspective of an Aotearoa/New Zealand Maori who has been involved in Treaty of Waitangi (the TOW) jurisprudence as a practitioner and an academic.
  While first providing some important historical information about the TOW, the agenda items addressed in this paper include:

· The situation of the TOW in the context of:

· an analysis of the difficulties relating to the full implementation of the TOW and, in particular, of the rights of indigenous peoples recognised in that instruments; 

· the importance of confidence building steps to promote harmonious relations between indigenous and non-indigenous sectors of the population in multi-cultural societies and contribute to conflict resolution and prevention with an emphasis on Aotearoa/New Zealand; and

· the important role of effective national mechanisms to ensure the full recognition, implementation and protection of indigenous treaty rights.

· Modern day TOW settlements in the context of:

· consideration of ways and means to redress the historical process of dispossession as an essential element for the establishment of a new relationship between indigenous peoples and States based on effective partnership;

· processes, principles and other essential elements in modern-day treaties, agreements, other constructive agreements, in particular through participation by indigenous representatives; and

· practical experiences resulting from the negotiating process and the entry into force of contemporary treaties, agreements, in particular through participation by indigenous representatives.

· Implementation, monitoring, and dispute resolutions and prevention in relation to treaties, agreements and other constructive agreements, including:

· the role of UN treaty bodies and the special procedures of the Commission on Human Rights;
· possible contribution of UN specialised agencies and regional intergovernmental organizations;

· discussion of other recommendations contained in the final report of the Study, including proposals to establish an advisory body, a UN depository for treaties and to elaborate further studies on possible ways and means to ensure the full juridical recognition and effective promotion, implementation and protection of the rights of indigenous peoples, including their human rights; and

· other activities to promote a more positive, non-conflictive relationship between States and indigenous peoples.

Where appropriate reference is made to the Special Rapporteur’s reports on the study on treaties, agreements and other constructive arrangements between states and indigenous populations:  

· Study on treaties, agreements and other constructive arrangements between States and indigenous populations E/CN.4/Sub.2/1999/20 (the Final Report);

· Third progress report of the Special Rapporteur on the study on treaties, agreements and other constructive arrangements between States and indigenous populations E/CN.4/Sub.2/1996/23 (the Third Report);
· Study on treaties, agreements and other constructive arrangements between States and indigenous populations. Second progress report submitted by the Special Rapporteur E/CN.4/Sub.2/1995/27 (the Second Report); and
· Study on treaties, agreements and other constructive arrangements between States and indigenous populations. Second progress report submitted by the Special Rapporteur E/CN.4/Sub.2/1992/32 (the 1992 Report).
Finally, the author has paid special attention to the working paper prepared by the Special Rapporteur of the Sub-Commission on the Promotion and Protection of Human Rights on the Study of Treaties, Agreements and Constructive Arrangements between States and Indigenous Populations.
Background

Introduction

As the Special Rapporteur notes in his reports, it is essential to take into the account the historical background of treaties between indigenous peoples and States to appreciate their significance today.  The following is a very brief description of history of the TOW and modern developments relating to the TOW.  It draws on the descriptions of the TOW in the Special Rapporteur’s reports.

European Arrival

Abel Tasman was the first European to arrive in Aotearoa/New Zealand.  However, he did not land.  Captain James Cook was the first English person to land in Aotearoa/New Zealand in 1769.  Other Europeans, including the French, soon followed.  Europeans increasingly looked to settle in Aotearoa/New Zealand and began to purchase large tracts of land from Maori, especially from the 1830s onwards.  The British Crown established a British Resident in Aotearoa/New Zealand in 1833.

The Declaration of Independence, 1835

The TOW was preceded by the Declaration of Independence of 1835 (see Appendix One).
  The impetus of the Declaration of Independence came largely from the British Resident, who, amongst other things, sought to prevent a French man from establishing any authority in Aotearoa/New Zealand.

The Declaration of Independence was signed predominantly by Northern chiefs.  It declared the independence of Aotearoa/New Zealand under the designation of the United Tribes of New Zealand.  It states that all sovereign power and authority resides entirely and exclusively in the chiefs and heads of tribes in their collective capacity and that they will not permit any legislative authority separate from themselves.

The Treaty of Waitangi

The impetus for the TOW is contested.  However, there is some evidence to suggest that the British Colonial Office was initially adverse to acquiring sovereignty over Maori and Aotearoa/New Zealand.

The British Colonial Office’s instructions to the British Consul, Normanby, make the following points:  

· a number of British were seeking land in Aotearoa/New Zealand;

· acknowledges the great natural resources in Aotearoa/New Zealand;

· states that the acquisition of Aotearoa/New Zealand is inadequate compensation for the injury to be inflicted on Maori by embarking on what is an unjust measure;  

· the British have recognised the independence of the tribes;

· the imposition of government has become necessary because:

· unruly settlers were unrestrained by laws;

· there had been excessive cessions of land by Maori;  

· extensive settlement in Aotearoa/New Zealand was likely, which would negatively impact on the tribes of Aotearoa/New Zealand.

· Maori consent to a cession of sovereignty was necessary;

· the benefits of civil government outweighed the natives’ sacrifice;

· the Crown was required to act in “mildness, justice, and perfect sincerity” in their intercourse with Maori;

· the British consul was required to explain that the Queen cannot protect them unless she has sovereignty;

· Maori lands could only be ceded to the Crown to protect from “land-jobbers”;

· the Consul was to obtain the cession of waste lands for the occupation of settlers;

· the Crown would on-sell the lands at a profit;

· the Crown’s imperative was to promote Maori civilisation; and

· until Maori “can be brought within the pale of civilised life, and trained to the adoption of its habits, they must be carefully defended in the observance of their own customs, so far as these are compatible with the universal maxims of humanity and morals”.

The English language and te reo Maori versions of the TOW differ significantly (see Appendix Two).  Indeed, the translation was done overnight by people who were less than expert in te reo Maori.  The key differences are detailed below:

	Te Reo Maori version
	English language version



	The preamble emphasises:

· the preservation of chiefs’ and subtribes rangatiratanga (self-determination);

· the preservation of chiefs’ and subtribes’ lands;

· the importance of the maintenance of peace and good order;

· increased British settlement likely.


	The preamble emphasises:

· the Queen’s concern to protect the just rights and property of the tribes;

· the objective to provide for British settlement;

· the objective to secure the recognition of the Queen’s sovereign authority over the whole or part of the lands; and

· the objective to establish a settled form of civil government, to ensure peace, law and order for both settlers and Maori.



	Article One

The Chiefs give kawanatanga (complete government) over their land forever.


	Article One

Sovereignty is ceded to the British Crown.  

	Article Two

The Queen of England agrees to protect the chiefs, the subtribes and all the people of New Zealand in the unqualified exercise of their tino rangatiratanga (chieftainship) over their lands, villages and all their taonga (treasures).

Chiefs will sell their land to the Crown at a price to be agreed to.


	Article Two

Maori guaranteed “full, exclusive and undisturbed possession of their lands and estates, forests and fisheries and other properties which they may collectively or individually possess as long as it is their wish and desire to retain them.

The Crown has the right of preemption to purchase Chiefs’ lands.



	Article Three

Maori have the same rights and duties of citizenship as British subjects.


	Article Three

Chiefs have the rights and privileges of British subjects.

	“Article Four” (verbal)

“The Governor says the several faiths of England, of the Wesleyans, of Rome, and also the Maori custom, shall alike be protected by him”.


	“Article Four” (verbal)

“The Governor says the several faiths of England, of the Wesleyans, of Rome, and also the Maori custom, shall alike be protected by him”.


What did Maori cede?

There is strong evidence that Maori did not cede sovereignty to the British under the Maori version of the TOW and instead sought to retain their jurisdiction over their peoples. A recent Te Puni Kokiri (Ministry of Maori Development) report suggests that “it seems likely that Maori felt that their tribal authority on the ground would be confirmed in return for a limited concession of power in the form of kawanatanga”.
 Historian Claudia Orange states of the meaning of rangatiratanga that “it was a better approximation to sovereignty than kawanatanga.  Although both words implied an exercise of power, authority and jurisdiction, rangatira was of Maori derivation, with connotations of chiefly power that were familiar to Maori.”
  In addition, verbal explanations of the content of the TOW by the Crown representatives at the first signing of the TOW stressed that Maori “authority over their customs and usage would probably remain intact, that their tribal rangatiratanga would be enhanced and that the British governance would restore law and order and ward off French interest in the colony”.
  This is consistent with the Special Rapporteur’s finding that:

for many indigenous peoples, treaties concluded with European powers or their traditional successors overseas are, above all, treaties of peace and friendship, destined to organise coexistence in – not their exclusion from – the same territory and not to regulate restrictively their lives (within or without this same territory), under the overall jurisdiction of non-indigenous authorities.  In their view, this would be trampling on their right to self-determination and/or their unrelinquished rights as peoples.

An interpretation of the TOW that gives precedence to the Maori version and verbal representations at the time of signing is consistent with the international legal doctrine of contra preferendum.
Legal status of the TOW

The Special Rappporteur notes: 

the dominant viewpoint - in specialised literature and in State administrative decisions, as well as in the decisions of the domestic courts – asserts that treaties involving indigenous peoples are basically a domestic issue, to be construed, eventually implemented and adjudicated via existing internal mechanisms, such as the courts and federal (even local) authorities.

This view is inconsistent with that of indigenous peoples, including Maori, as is also recognised by the Special Rapporteur.  

The Special Rapporteur also notes that the law is often an instrument of colonialism.
  This is true of the treatment of the TOW under Aotearoa/New Zealand’s legal system.

In summary, a number of early cases dealt with native title and, also, by association, the TOW.  In one notorious case, Justice Prendergast said that the Treaty “so far as that instrument purported to cede sovereignty […], it must be regarded as a simple nullity.”
  He based his finding on the fact that “no body politic existed capable of making cession of sovereignty nor could the thing itself exist”.
   In 1941 the Privy Council declared “it is well settled that any rights purporting to be conferred by such a treaty of cession cannot be enforced in the courts except in so far as they have been incorporated in the municipal law” (Te Heu Heu).
  This legal position remains until the present day.

In more recent years, Parliament has begun to refer to the principles of the TOW in legislation, which has been interpreted broadly by the courts, at least in some cases, albeit without recognising that Maori did not cede sovereignty under the TOW or that Maori enjoy continuing rights to self-determination.

There is some precedent for the argument that legislation, especially legislation that impacts on Maori, should be interpreted consistently with the TOW.

It is relevant that, in accordance with Aotearoa/New Zealand’s inherited constitutional system, Parliament is considered omnicompetent and indivisible.  Power cannot be shared.  Further, Aotearoa/New Zealand has an unwritten constitution and orthodox theory is that legislation that contravenes those constitutional norms cannot be overturned by the courts.

Status under international law

Academic views are divergent on whether the TOW is a treaty under international law.  However, as the above description suggests, the TOW has certainly been treated as a domestic rather than as an international issue by the government.
  For example, the Aotearoa/New Zealand government’s negotiating brief on the draft Declaration on the Rights of Indigenous Peoples states that “the Treaty of Waitangi is not recognised as an international treaty in law”.  Many Maori claim that the TOW is an international instrument signed by two equal and sovereign entities.
The Waitangi Tribunal

The Waitangi Tribunal was established in 1975 in response to Maori protests throughout the 1960s and 70s against the loss of land and rangatiratanga.  Under the Treaty of Waitangi Act 1975 the Waitangi Tribunal initially had the mandate to inquire into contemporary Crown breaches of the TOW principles (not the text of the TOW itself) only.  The Waitangi Tribunal could then make recommendations to the Crown.  After more protest, the mandate of the Waitangi Tribunal was extended in 1985 to cover historical Crown breaches of the principles of the TOW.
  

The Waitangi Tribunal has considered numerous historical claims by iwi since 1975.  Their reports are generally very comprehensive, especially given that it is common for claimants to present far-reaching historical evidence to the Waitangi Tribunal hearings.  

The Waitangi Tribunal is, however, severely under-funded, which means that literally hundreds of claims remain to be heard. It is expected to take decades for the Waitangi Tribunal to complete its analysis of historical claims.  

The findings of the Waitangi Tribunal are recommendations to the Crown only meaning that they cannot be enforced (with one minor exception relation to land transferred by the Crown to state-owned enterprises).  

The TOW Settlement Process

The government has established a TOW settlement process over the past 13 years.  The objective of the settlement process is to settle Crown historical breaches of the TOW.  The process is managed by a body within the Ministry of Justice, the Office of Treaty Settlements (OTS).

There are four stages to the settlement process:

· Preparation – agreement to negotiate:  The Crown must accept that there is a well-founded grievance (which often comes in the form of a Waitangi Tribunal report), and the mandate of the representative body must be established (to the satisfaction of the Crown).

· Pre-negotiation:  the terms of negotiation are developed and signed setting out the basis on which the negotiations will take place. Funding for negotiations is organised, with the OTS usually providing some financial assistance, and the relevant iwi provide an indication of the redress sought.

· Negotiations: usually ends with an agreement in principle or offer and a draft deed of settlement.  

· Ratification and implementation: ratification and, usually, implementing legislation.

The usual content of Treaty settlements is described by OTS as follows:

Historical Account, Acknowledgements and Crown Apology


The Historical Account provides an outline of historical events that are agreed between the Crown and the claimant group. The acknowledgements provide the basis for the Crown apology to the claimant group for its actions or inactions.


Cultural Redress
Cultural redress provides claimant groups with a range of mechanisms that aim to:

· Safeguard the claimant group's rights and access to customary food-gathering sources.

· Provide opportunities for input into the management or control or ownership of sites, areas or customary resources on Crown-owned land with which the claimant group has traditional and cultural associations.

· Provide opportunities for developing future relationships with government departments in areas of importance to the claimant group.

· Facilitate the development of future relationships with other agencies, such as local bodies, that play significant roles in the area to which the claimant group has traditional and cultural associations.

· Provide recognition of traditional place-names by facilitating name changes to sites, for example Aoraki/Mt Cook.


Financial and Commercial Redress


This is made up of an overall quantum or value in dollar terms agreed between the Crown and the claimant group in settlement of their historical claims against the Crown. 

The quantum is taken by the claimant group in the form of cash or Crown-owned property or some combination of the two. For example, from of a total quantum of $10 million, a claimant group may receive $5 million in cash and the remainder in Crown-owned property. 


The combination of cash and property is a matter for the claimant group to decide, but also depends on the extent of suitable Crown property holdings in the area relevant to the claimant group.


The claimant group also may receive as part of the financial and commercial redress package a Right of First Refusal (RFR) to purchase certain Crown-owned property within a specified geographic area. This RFR usually lasts for a specific time-period.


Deed of Settlement


The settlement is expressed in detail in a document known as a Deed of Settlement. Legislation is usually required to fully implement the Deed of Settlement.


Settlements are Final 


As part of the settlement, the claimant group accepts that the settlement is fair and final and settles all of the historical claims of the claimant group, whether they have been lodged at the Waitangi Tribunal or not. Both the Crown and the claimant group accept that it is not possible to fully compensate the claimant group for their grievances. Redress instead focuses on providing redress in recognition of the claimant group’s historical grievances, on restoring the relationship between the claimant group and the Crown, and on contributing to a claimant group’s economic development.

The negotiating principles have been summarised as:  good faith, restoration of relationship, just redress, fairness between claims, transparency and that they are government negotiated.

14 settlements have been reached thus far and there are approximately 16 in progress.

Recourse to international human rights treaty bodies in TOW related matters

Maori have had recourse to the Human Rights Committee regarding a TOW related matter on one occasion.
 Api Mahuika led a communication to the Human Rights Committee on the grounds that the TOW settlement settling Maori rights in Aotearoa/New Zealand fisheries (the fisheries settlement) contravened articles 1, 2, 16, 18, 26 and 27 of the International Covenant on Civil and Political Rights (the ICCPR).  The fisheries settlement extinguished Maori fishing rights in return for providing Maori with an interest in a company with a large share of fishing quota and a set percentage of any new quotas.  In addition, Maori were denied the right to enforce their customary fishing rights, though a regime to give effect to Maori customary fishing rights was proposed. 

The communication focused on the breach to article 27 of the ICCPR, the right to enjoy culture.  Mahuika:

claimed that the government’s actions were threatening their way of life and culture of their tribes, in violation of article 27.  They submitted that fishing is one of the main elements of their traditional culture, that they have present-day fishing interests and the strong desire to manifest their culture through fishing to the fullest extent of their traditional territories.  They further submit that their traditional culture comprises commercial elements and does not distinguish clearly between commercial and other fishing.  They claim that the new legislation removes their right to pursue traditional fishing other than in a limited sense by the law and that the commercial aspect of fishing is being denied to them in exchange for a share in fishing quota.

While noting that there was a limitation on Mahuika’s right to enjoy his culture, the Human Rights Committee found that the limitation was justified.  It was particularly influenced by evidence of the Aotearoa/New Zealand’s government’s broad consultation with Maori and the substantial (just over 50%) Maori approval of the fisheries settlement.

The Human Rights Commission:  The Relationship between the TOW and domestic and international human rights

The New Zealand Human Rights Commission has the statutory function to promote by research, education, and discussion a better understanding of the human rights dimensions of the TOW and their relationship with domestic and international human rights law.  It has produced a Draft Discussion Document on Human Rights and the Treaty of Waitangi: Te Mana I Waitangi, which forms the basis of nation-wide consultation on, as the title suggests, the relationship between the TOW and human rights.

Agenda Item Two:  The Situation of the Treaty of Waitangi

Introduction
This section focuses on the situation of the TOW today.

An analysis of the difficulties relating to the full implementation of the TOW and, in particular, of the rights of indigenous peoples recognised in that instrument

The principle reason why the Treaty of Waitangi is not fully implemented is that it is not enforceable in the Aotearoa/New Zealand courts unless it has been incorporated into legislation (as is noted by the Special Rapporteur).  As set out above, this was established in the 1941 Privy Council decision of Te Heu Heu.  

The status of the TOW under Aotearoa/New Zealand law contrasts dramatically with the status of treaties between First Nations and the Crown under Canadian law, where they receive constitutional protection.  Further, Canadian legislation that does not comply with treaties between First Nations and the Crown can, and has been, overturned by the Canadian courts.

Notably, that the TOW cannot be enforced contradicts the view that the TOW is Aotearoa/New Zealand’s founding constitutional document.  The rhetoric, while promising, does not reflect the reality. 

However, as mentioned above, in more recent years, the Aotearoa/New Zealand Parliament has incorporated what it has coined “TOW principles” into some legislation e.g., the Conservation Act. The Aotearoa/New Zealand courts, initially at least, took a broad interpretation of the principles of the TOW, which, they found, included principles of partnership, good faith, a duty of active protection of lands and so on. 
  The practical effect of the TOW principles has in some cases been significant.  For example, the Court of Appeal (Aotearoa/New Zealand’s second highest court) ruled that Crown land potentially subject to a Waitangi Tribunal claim could only be devolved to state-owned enterprises if mechanisms were put in place to enable the land to be returned to the relevant iwi if the Waitangi Tribunal recommended as such.  

A number of criticisms can be made of the approach to incorporate TOW principles into legislation.  These include:

· the courts have not given effect to words of the Maori version of the TOW.  For example, the courts have not, nor could they as a branch of the sovereign power, give effect to the TOW article two guarantee of Maori rangatiratanga/self-determination.

· the incorporation of the TOW principles into legislation depends on the requisite level of political will, which is less than ideal situation where a minority’s rights are at stake.

· Even where the TOW principles have been incorporated into legislation, the legislation does not always demand compliance with them.  For example, in some cases, the Executive must only “have regard” to the TOW principles.

· The Aotearoa/New Zealand Parliament has begun to specify in legislation how the TOW principles are to be complied with, reducing the scope of the courts to interpret the content of TOW principles.
 It seems anomalous to have a majoritarian branch of government determining the content of a minority’s rights. 

While the Waitangi Tribunal’s assessment of historical and contemporary Crown breaches of Maori TOW rights, and interpretation of the TOW principles, has been more progressive than that of the courts, it, also, cannot enforce the TOW.  As stated above, the findings of the Waitangi Tribunal are recommendations only. The government has refused to implement Waitangi Tribunal recommendations as recently as November 2003, when it “determined that it does not agree with key elements of the Tribunal's findings [relating to Maori TOW interests in petroleum] and will not act on its recommendations.”

It may be argued that the TOW settlement process, outlined briefly above, gives effect to the TOW in a contemporary setting. However, for reasons outlined in the next section, the TOW settlement process is flawed and, as such, does not constitute implementation of the TOW.

In summary, despite recent juridical developments in TOW jurisprudence, the TOW is not fully implemented in Aotearoa/New Zealand.

The importance of confidence building steps to promote harmonious relations between indigenous and non-indigenous sectors of the societies and contribute to conflict resolution and prevention

Steps to promote harmonious relations between indigenous and non-indigenous sectors of the societies and contribute to conflict resolutions and prevention are important.  

The Aotearoa/New Zealand government’s steps to address Maori concerns include the above-mentioned developments:  the incorporation, via Parliament, of the TOW principles into some legislation, attempts to settle breaches of the TOW and the establishment of the Waitangi Tribunal. However, due to the inadequacies of these measures, also detailed above, they fall short of what is necessary to promote a clear Maori willingness to engage in “harmonious relations” with the Crown.  On the other hand, non-indigenous have also often criticised the incorporation of the principles of the TOW into legislations, the TOW settlement process and the Waitangi Tribunal.  Some non-indigenous see these measures as favouring Maori in breach of the government’s obligation to ensure equal treatment of all New Zealanders.
  The Aotearoa/New Zealand situation highlights difficulties in establishing “confidence building steps” to promote harmonious relations between indigenous and non-indigenous.  

One issue relating to “confidence building steps to promote harmonious relations” that has recently emerged is consultation.  Government consultation with Maori before taking action on an issue that directly impacts on them, or involves their rights, is an integral “confidence building step” that can promote harmonious relations.
  Maori feel disenfranchised when they are not consulted.  Criticisms have been levelled at the Aotearoa/New Zealand government recently for inadequate consultation over the government’s proposals to extinguish Maori customary title to the foreshore and seabed and, also, for not involving Maori in the recent governmental review of its approach to the draft Declaration on the Rights of Indigenous Peoples.  The Aotearoa/New Zealand government’s approach to consultation is significantly less inclusive of Maori than the Canadian approach towards consultation with First Nations.  The lesson to be learned is that “confidence building steps to promote harmonious relations” can include initiatives that do not necessarily require a major constitutional overhaul, such as greater and more adequate Crown consultation with Maori.

The important role of effective national mechanism to ensure the full recognition, implementation and protection of indigenous treaty rights

Effective national mechanisms to ensure the full recognition, implementation and protection of indigenous treaty rights are essential, as the Special Rapporteur observes in his reports.  As stated above, however, the domestic national mechanisms in Aotearoa/New Zealand are inadequate to achieve the full recognition, implementation and protection of rights guaranteed to Maori under the TOW.  The domestic mechanisms will remain inadequate until the TOW can be enforced, which could occur by, for example, either entrenching the TOW in Aotearoa/New Zealand constitution (similarly to the entrenchment of First Nations treaty rights in Canada) or enacting legislation to make the Waitangi Tribunal’s recommendations binding on Parliament.

Agenda Item Three:  Modern Day TOW Settlements 

Introduction
Under the headings provided in the Expert Seminar Agenda, this section provides a brief critical analysis of the TOW settlement process, which, as described above, aims to redress Crown historical breaches of the TOW.  

The Special Rapporteur comments on the potential for the negotiation of modern-day treaties to ensure, amongst other matters, the better realisation of the human rights and freedoms of indigenous peoples.
  While this is sound in theory, caution, on the basis of the Aotearoa/New Zealand experience, is required.  The Aotearoa/New Zealand modern treaty settlement process is currently inadequate for the reasons explained below.  That is not to suggest that the idea of modern-day Treaty settlement processes between indigenous peoples and States should be discarded altogether.  It simply suggests that particular modern-day treaty settlement processes must meet certain standards to be effective and, above all, fair.

Consideration of ways and means to redress the historical process of dispossession as an essential element for the establishment of a new relationship between indigenous peoples and States based on effective partnership

The goal of finding ways and means to redress the historical process of dispossession as an essential element for the establishment of a new relationship between indigenous peoples and States based on an effective partnership is admirable.  However, the current Aotearoa/New Zealand TOW settlement process is not an ideal model for establishing new relationships between indigenous peoples and States for the reasons set out below.

· Certain rights integral to Maori and guaranteed to Maori under the TOW are not on the negotiating table.  For example, the government refuses to recognise or negotiate Maori self-government (which is, in any event, a lesser right than rangatiratanga/self-determination guaranteed by the TOW) and Maori rights to oil and gas reserves.
  As stated by the Special Rapporteur, “[I]t remains to be seen to what extent the existence of such “non-negotiables” – if imposed by State negotiators – compromises the validity not only the agreements already reached but also of those to come.”

· Despite the government’s negotiating principle of “fairness between claims”, the level of redress received by iwis differs.  Of particular note is the relativity clause found in the Ngai Tahu and Tainui settlements under which Ngai Tahu and Tainui receive a percentage of every Crown dollar spent on Treaty settlements over the proposed NZ$1 billion.  The government now refuses to include relativity clauses in settlements.

· The government imposes onerous conditions on iwi, hapu and whanau that seek the benefits of settlement.  For example, the Crown will only deal with “large natural groupings”. Maori do not necessarily associate in “large natural groupings” but instead in iwi, hapu and whanau groupings.  The requirement to form “large natural groupings” is an arbitrary requirement that is inconsistent with Maori practice.

· Unlike in British Columbia, Canada, there is no independent body to oversee and monitor treaty settlements in Aotearoa/New Zealand.  Instead, OTS, an arm of the government is both the government’s negotiator and policy setter.  This raises serious questions of conflict of interest.

· As stated earlier, a condition of settlement is that Maori agree that it is full and final and settles all Maori historical grievances.  

Processes, principles and other essential elements in modern-day treaties, agreements, other constructive agreements, in particular through participation by indigenous representatives.
The Special Rapporteur states “the significance and international relevance of developments in Canada cannot be overstressed, if only because they highlight the importance and potential utility of establishing sound, equitable “ground rules” for the negotiations required to draft and conclude “constructive agreements”.
  While I cannot comment on the utility of the Canadian developments in any depth, I note that the principles and elements underlying their treaty settlement policies are considerably more progressive than those that underlie the Aotearoa/New Zealand treaty settlement process.  For example, self-government is on the table in the Canada.

Practical experiences resulting from the negotiating process and the entry into force of contemporary treaties, agreements, in particular through participation by indigenous representatives.
As a negotiator on behalf of my own iwi for the past 5 years, my personal experience is that it is difficult to deal with the Crown because matters of integral importance to my iwi, such as self-determination, are not negotiable.  Further, there is a real sense that iwi face a “take it or leave it” situation.  The meetings often seem to fall short of a “negotiation” given that one party, the government representatives, holds all the cards.  There is often a sense that the parties are speaking a different language and that the Crown officials fail to understand the significance of the lands to the iwi involved.  
Agenda Item Four:  Implementation, monitoring, and dispute resolutions and prevention in relation to treaties, agreements and other constructive agreements 

Introduction

This section briefly addresses the role of UN Treaty bodies in implementing, monitoring and resolving disputes involving the TOW, the possible contribution of UN specialised agencies and discusses the recommendations made by the Special Rapporteur in his final report.

The role of UN treaty bodies and the special procedures of the Commission on Human Rights

The UN treaty bodies can play an important role in implementing, monitoring and resolving disputes involving the TOW.  Given that courts in Aotearoa/New Zealand cannot overturn legislation for inconsistency with the TOW (or any other Maori rights including native title), UN treaty bodies provide the only fora in which Maori can have legislation scrutinised for a breach of their rights.  

The possibility of bringing communications to international human rights treaty bodies is particularly relevant at present at it appears that the Aotearoa/New Zealand government is proposing to legislate to extinguish Maori rights to the foreshore and seabed.  This could well lead to a communication to the Human Rights Committee on the grounds that the legislation breaches the right of Maori (individuals) to enjoy their culture under article 27 of the ICCPR.  It is also expected that the Committee on the Elimination of Racial Discrimination would condemn such Aotearoa/New Zealand legislation, as it did the Australian Native Title Amendment Act 1998, which also sought to extinguish indigenous peoples’ native title rights.

There are some clear synergies between rights guaranteed under the UN treaties and the TOW.  For example, both recognise that peoples have the right to self-determination (see article 1 of the ICCPR and the International Covenant on Economic, Social and Cultural Rights), both guarantee Maori taonga/treasures  (including rights to language, traditional knowledge etc).  The overlaps between the right to enjoy one’s culture under article 27 of the ICCPR and the TOW guarantees are clear.

However, UN human rights treaty bodies are not always ideally placed to decide on issues involving indigenous peoples’ treaty rights.  Indigenous peoples must exercise caution before bringing a communication regarding indigenous treaty rights.  The reasons include the following:

· The members of the UN treaty bodies may have little understanding of treaties between States and indigenous peoples or indigenous peoples’ customs or traditions.  For example, the Human Rights Committee, in Mahuika, found that the Aotearoa/New Zealand government did not breach article 27 of the ICCPR by implementing the TOW fisheries settlement (extinguishing Maori rights to fisheries in return for fishing quota) on the basis of the (alleged) majority consent of Maori to the TOW fisheries settlement.
  The custom of many Maori iwi and hapu, however, is based on consensual, rather than majoritarian, decision making.  It seems that the Human Rights Committee inadvertently overrode this Maori custom by giving particular weight to the (alleged) majority Maori support to the fisheries settlement.

· The UN treaty bodies have the mandate to apply the human rights contained in the corresponding treaty.  Some of the human rights contained in human rights treaties conflict with Maori treaty rights.  For example, the TOW guarantees Maori the right to practice their custom (taonga under article two of the TOW).  In contrast the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) requires states to modify or abolish customs that discriminate against women.  While conjecture, it is mooted that the Committee on the Elimination of All Forms of Discrimination would prioritise the rights guaranteed under the CEDAW over the indigenous treaty rights, given its principal task of implementing CEDAW.

· The UN treaty bodies apply individuals’ rights, hampering their ability to give effect to indigenous peoples’ collective treaty rights.

· Indigenous peoples are often sensitive, given their experiences of colonisation, to non-indigenous bodies, such as UN treaty bodies, resolving what are often seen as indigenous concerns.

· The Human Rights Committee will not hear collective communications based on alleged breaches of indigenous peoples right to self-determination.
  

· Finally, indigenous peoples must often exhaust domestic remedies before they can avail themselves of UN treaty bodies.  The exhaustion of domestic remedies can be a drawn-out and expensive process, which many indigenous peoples cannot afford.
Possible contribution of UN specialized agencies and regional intergovernmental organizations

The possible contribution of UN specialised agencies and regional intergovernmental organisations to the implementation of indigenous peoples’ treaty rights is unlimited.  For example:

· The Office of the High Commissioner for Human Rights, or similar specialised agency, could play a role in facilitating the education of UN treaty body members in indigenous peoples’ treaty rights and, also, how the human rights treaties could be interpreted consistently with indigenous peoples’ treaty rights.  

· The Office of the High Commissioner for Human Rights, or similar specialised agency, could play a role in facilitating the education of States representatives in indigenous peoples’ treaty rights from an international perspective.

· Agencies such as the United Nations Development Program could ensure that its development policies do not interfere with, and instead actively promote, indigenous peoples’ treaty rights.

Discussion of other recommendations contained in the final report of the Study, including proposals to establish an advisory body, a UN depository for treaties and to elaborate further studies on possible ways and means to ensure the full juridical recognition and effective promotion, implementation and protection of the rights of indigenous peoples, including their human rights.

The proposal to establish an advisory body

The establishment of an international advisory body to adjudicate or advise on disputes between indigenous peoples living within the borders of a modern state and non-indigenous institutions has merits.  From my perspective as a Maori advocate, an advisory body could, if its decisions were enforceable, provide a means to overturn legislation that contravenes the TOW.  It could also provide a means to address the shortcomings of the current domestic mechanisms available deal with TOW issues, such as the non-binding nature of Waitangi Tribunal recommendations and the lack of independent body to oversee modern day TOW settlements.

However, more research is necessary to ascertain indigenous peoples’ views to establishing an international advisory body as it should not be established without the consent of indigenous peoples.  Further, I suggest that an international advisory body would be required to, at a minimum:

· apply indigenous peoples’ customs and juristic concepts;

· be made up of indigenous experts in indigenous peoples’ treaties;

· be accessible to indigenous peoples; and

· recognise indigenous peoples’ right to self-determination. 

I note that article 36 of the draft Declaration of the Rights of Indigenous Peoples includes the right to submit disputes involving indigenous peoples’ treaty rights to competent international bodies.  It is also noted that the Aotearoa/New Zealand government opposes the taking of disputes under the TOW to an international body.

A UN depository for treaties

I endorse the Special Rapporteur’s recommendation of a UN depository for treaties.  The potential for international scrutiny of treaties guaranteeing indigenous peoples’ rights could provide an impetus for States to enforce them.  At the very least a UN depository would provide an excellent resourse.

Further studies

I also endorse further studies on possible ways and means to ensure the full juridical recognition and effective promotion, implementation and protection of the rights of indigenous peoples, including their human rights.  In particular, I endorse:

· more study on the relationship between human rights and rights guaranteed to indigenous peoples under treaties between them and States; and

· more study of the advantages and disadvantages of indigenous peoples having recourse to UN treaty bodies; and

· more study on the potential to establish an international advisory body to adjudicate or advise on disputes between indigenous peoples living within the borders of a modern state and non-indigenous institutions

  Recommendations

Based on the earlier analysis in this paper, I recommend the following: 

Further research and consultation with indigenous peoples concerning:

· the role of UN treaty bodies and the special procedures of the Commission on Human Rights in implementing indigenous peoples’ treaty rights;
· the relationship between human rights and rights guaranteed to indigenous peoples under treaties between them and States;

· the advantages and disadvantages of indigenous peoples having recourse to UN treaty bodies; 
· the potential to establish an international advisory body to adjudicate or advise on disputes between indigenous peoples living within the borders of a modern state and non-indigenous institutions (with particular attention paid to the points raised in this paper);
· minimum standards for modern-day treaty settlements;
· the best means to implement treaties between indigenous peoples and states;
· the potential to establish an international body to monitor domestic measures directed to giving some effect to treaties between indigenous peoples and states.
Appendix One:  The Declaration of Independence 1835

This declaration was adopted at Waitangi on October 28, 1835. Thirty-five ariki and rangatira representing iwi and hapu from the far north to the Hauraki Gulf signed the declaration at that hui. Later, other notable leaders added their signatures; those from outside the Tai Tokerau included Te Hapuku of Ngati Kahungunu and Potatau Te Wherowhero of Tainui. The English translation presented here was sent to the Under Secretary of State at the Colonial Office in London by James Busby, British Resident in New Zealand, on 2nd November, 1835. 
[Maori Text] 
1. KO MATOU, ko nga Tino Rangatira o nga iwi o Nu Tireni i raro mai o Hauraki kua oti nei te huihui i Waitangi i Tokerau i te ra 28 o Oketopa 1835, ka wakaputa i te Rangatiratanga o to matou wenua a ka meatia ka wakaputaia e matou he Wenua Rangatira, kia huaina, Ko te Wakaminenga o nga Hapu o Nu Tireni. 

2. Ko te Kingitanga ko te mana i te wenua o te wakaminenga o Nu Tireni ka meatia nei kei nga Tino Rangatira anake i to matou huihuinga, a ka mea hoki e kore e tukua e matou te wakarite ture ki te tahi hunga ke atu, me te tahi Kawanatanga hoki kia meatia i te wenua o te wakawakarite ana ki te ritenga o o matou ture e meatia nei matou i to matou huihuinga. 

3. Ko matou ko nga tino Rangatira ka mea nei kia kia huihui ki te runanga ki Waitangi a te Ngahuru i tenei tau i tenei tau ki te wakarite ture kia tika te hokohoko, a ka mea ki nga tauiwi o runga, kia wakarerea te wawai, kia mahara ai ki te wakaoranga o to matou wenua, a kia uru ratou ki te wakaminenga o Nu Tireni. 

4. Ka mea matou kia tuhituhia he pukapuka ki te ritenga o tenei o to matou wakaputanga nei ki te Kingi o Ingarani hei kawe atu i to matou aroha nana hoki i wakaae ki te Kara mo matou. A no te mea ka atawai matou, ka tiaki i nga pakeha e noho nei i uta, e rere mai ana i te hokohoko, koia ka mea ai matou ki te Kingi kia waiho hei matua ki a matou i to matou Tamarikitanga kei wakakahoretia to matou Rangatiratanga. 

KUA WHAKAAETIA katoatia e matou i tenei ra i te 28 Oketopa, 1835, ki te aroaro o te Reireneti o te Kingi o Ingarani. 

[Translation] 
DECLARATION of the INDEPENDENCE of NEW ZEALAND 

1. We, the hereditary chiefs and heads of the tribes of the Northern parts of New Zealand, being assembled at Waitangi in the Bay of Islands on this 28th day of October, 1835, declare the Independence of our country, which is hereby constituted and declared to be an Independent State, under the designation of the United Tribes of New Zealand. 

2. All sovereign power and authority within the territories of the United Tribes of New Zealand is hereby declared to reside entirely and exclusively in the hereditary chiefs and heads of tribes in their collective capacity, who also declare that they will not permit any legislative authority separate from themselves in their collective capacity to exist, nor any function of government to be exercised within the said territories, unless by persons appointed by them, and acting under the authority of laws regularly enacted by them in Congress assembled. 

3. The hereditary chiefs and heads of tribes agree to meet in Congress at Waitangi in the autumn of each year, for the purpose of framing laws for the dispensation of justice, the preservation of peace and good order, and the regulation of trade; and they cordially invite the Southern tribes to lay aside their private animosities and to consult the safety and welfare of our common country, by joining the Confederation of the United Tribes. 

4. They also agree to send a copy of this Declaration to His Majesty the King of England, to thank him for his acknowledgement of their flag; and in return for the friendship and protection they have shown, and are prepared to show, to such of his subjects as have settled in their country, or resorted to its shores for the purposes of trade, they entreat that he will continue to be the parent of their infant State, and that he will become its Protector from all attempts upon its independence. 

Agreed to unanimously on this 28th day of October, 1835, in the presence of His Brittanic Majesty's Resident. 

{Signatures or signs of 35 chiefs, from North Cape to the Hauraki Gulf} 

Witnessed by: (Signed) Henry Williams, Missionary, C.M.S. George Clarke, C.M.S. James C. Clendon, Merchant Gilbert Mair, Merchant 

I certify that the above is a correct copy of the Declaration of the Chiefs, according to the translation of Missionaries who have resided ten years and upwards in the country; and it is transmitted to His Most Gracious Majesty the King of England, at the unanimous request of the chiefs. 

(Signed) JAMES BUSBY British Resident of New Zealand 


Appendix Two:  The Treaty of Waitangi

Maori text of the Treaty

Ko Wikitoria te Kuini o Ingarani i tana mahara atawai ki nga Rangatira me nga Hapu o Nu Tirani i tana hiahia hoki kia tohungia ki a ratou o ratou rangatiratanga me to ratou wenua, a kia mau tonu hoki te Rongo ki a ratou me te Atanoho hoki kua wakaaro ia he mea tika kia tukua mai tetahi Rangatira—hei kai wakarite ki nga Tangata Maori; o Nu Tirani—kia wakaaetia e nga Rangatira Maori; te Kawanatanga o te Kuini ki nga wahikatoa o te Wenua nei me nga Motu—na te mea hoki he tokomaha ke nga tangata o tona Iwi Kua noho ki tenei wenua, a e haere mai nei. 

Na ko te Kuini e hiahia ana kia wakaritea te Kawanatanga kia kaua ai nga kino e puta mai ki te tangata Maori ki te Pakeha e noho ture kore ana. 

Na, kua pai te Kuini kia tukua a hau a Wiremu Hopihona he Kapitana i te Roiara Nawi hei Kawana mo nga wahi katoa o Nu Tirani e tukua aianei, amoa atu ki te Kuini, e mea atu ana ia ki nga Rangatira o te wakaminenga o nga hapu o Nu Tirani me era Rangatira atu enei ture ka korerotia nei. 

KO TE TUATAHI

Ko nga Rangatira o te wakaminenga me nga Rangatira katoa hoki ki hai i uru ki taua wakaminenga ka tuku rawa atu ki te Kuini o Ingarani ake tonu atu—te Kawanatanga katoa o ratou wenua. 

KO TE TUARUA

Ko te Kuini o Ingarani ka wakarite ka wakaae ki nga Rangatira ki nga hapu—ki nga tangata katoa o Nu Tirani te tino rangatiratanga o ratou wenua o ratou kainga me o ratou taonga katoa. Otiia ko nga Rangatira o te wakaminenga me nga Rangatira katoa atu ka tuku ki te Kuini te hokonga o era wahi wenua e pai ai te tangata nona te Wenua—ki te ritenga o te utu e wakaritea ai e ratou ko te kai hoko e meatia nei e te Kuini hei kai hoko mona. 

KO TE TUATORU

Hei wakaritenga mai hoki tenei mo te wakaaetanga ki te Kawanatanga o te Kuini—Ka tiakina e te Kuini o Ingarani nga tangata Maori; katoa o Nu Tirani ka tukua ki a ratou nga tikanga katoa rite tahi ki ana mea ki nga tangata o Ingarani. 

[signed] William Hobson Consul & Lieutenant Governor

Na ko matou ko nga Rangatira o te Wakaminenga o nga hapu o Nu Tirani ka huihui nei ki Waitangi ko matou hoki ko nga Rangatira o Nu Tirani ka kite nei i te ritenga o enei kupu, ka tangohia ka wakaaetia katoatia e matou, koia ka tohungia ai o matou ingoa o matou tohu. 

Ka meatia tenei ki Waitangi i te ono o nga ra o Pepueri i te tau kotahi mano, e waru rau e wa te kau o to tatou Ariki.

Translation of the Maori text of the Treaty, by Prof. Sir Hugh Kawharu

Victoria, the Queen of England, in her concern to protect the chiefs and the subtribes of New Zealand and in her desire to preserve their chieftainship (1) and their lands to them and to maintain peace (2) and good order considers it just to appoint an administrator (3) one who will negotiate with the people of New Zealand to the end that their chiefs will agree to the Queen's Government being established over all parts of this land and (adjoining) islands (4) and also because there are many of her subjects already living on this land and others yet to come. So the Queen desires to establish a government so that no evil will come to Maori and European living in a state of lawlessness. So the Queen has appointed "me, William Hobson a Captain" in the Royal Navy to be Governor for all parts of New Zealand (both those) shortly to be received by the Queen and (those) to be received hereafter and presents (5) to the chiefs of the Confederation chiefs of the subtribes of New Zealand and other chiefs these laws set out here.

THE FIRST

The Chiefs of the Confederation and all the Chiefs who have not joined that Confederation give absolutely to the Queen of England for ever the complete government (6) over their land. 

THE SECOND

The Queen of England agrees to protect the chiefs, the subtribes and all the people of New Zealand in the unqualified exercise (7) of their chieftainship over their lands, villages and all their treasures (8). But on the other hand the Chiefs of the Confederation and all the Chiefs will sell (9) land to the Queen at a price agreed to by the person owning it and by the person buying it (the latter being) appointed by the Queen as her purchase agent.

THE THIRD

For this agreed arrangement therefore concerning the Government of the Queen, the Queen of England will protect all the ordinary people of New Zealand and will give them the same rights and duties (10) of citizenship as the people of England (11). 

[signed] William Hobson Consul & Lieut. Governor 

So we, the Chiefs of the Confederation of the subtribes of New Zealand meeting here at Waitangi having seen the shape of these words which we accept and agree to record our names and our marks thus. 

Was done at Waitangi on the sixth of February in the year of our Lord 1840.

Footnotes

(1) "Chieftainship": this concept has to be understood in the context of Maori social and political organization as at 1840. The accepted approximation today is "trusteeship".

(2) "Peace": Maori "Rongo", seemingly a missionary usage (rongo - to hear i.e. hear the "Word" - the "message" of peace and goodwill, etc). 

(3) Literally "Chief" ("Rangatira") here is of course ambiguous. Clearly a European could not be a Maori, but the word could well have implied a trustee-like role rather than that of a mere "functionary". Maori speeches at Waitangi in 1840 refer to Hobson being or becoming a "father" for the Maori people. Certainly this attitude has been held towards the person of the Crown down to the present day - hence the continued expectations and commitments entailed in the Treaty. 

(4) "Islands" i.e. coastal, not of the Pacific. 

(5) Literally "making" i.e. "offering" or "saying" - but not "inviting to concur". 

(6) "Government": "kawanatanga". There could be no possibility of the Maori signatories having any understanding of government in the sense of "sovereignty" i.e. any understanding on the basis of experience or cultural precedent. 

(7) "Unqualified exercise" of the chieftainship - would emphasise to a chief the Queen's intention to give them complete control according to their customs. "Tino" has the connotation of "quintessential". 

(8) "Treasures": "taonga". As submissions to the Waitangi Tribunal concerning the Maori language have made clear, "taonga" refers to all dimensions of a tribal group's estate, material and non-material heirlooms and wahi tapu (sacred places), ancestral lore and whakapapa (genealogies), etc.

(9) Maori "hokonga", literally "sale and purchase". Hoko means to buy or sell. 

(10) "Rights and duties": Maori " at Waitangi in 1840 refer to Hobson being or becoming a "father" for the Maori people. Certainly this attitude has been held towards the person of the Crown down to the present day - hence the continued expectations and commitments entailed in the Treaty. 

(11) There is, however, a more profound problem about "tikanga". There is a real sense here of the Queen "protecting" (i.e. allowing the preservation of) the Maori people's tikanga (i.e. customs) since no Maori could have had any understanding whatever of British tikanga (i.e. rights and duties of British subjects.) This, then, reinforces the guarantees in Article 2.

English text of the Treaty

Her Majesty Victoria Queen of the United Kingdom of Great Britain and Ireland regarding with Her Royal Favour the Native Chiefs and Tribes of New Zealand and anxious to protect their just Rights and Property and to secure to them the enjoyment of Peace and Good Order has deemed it necessary in consequence of the great number of Her Majesty's Subjects who have already settled in New Zealand and the rapid extension of Emigration both from Europe and Australia which is still in progress to constitute and appoint a functionary properly authorized to treat with the Aborigines of New Zealand for the recognition of Her Majesty's Sovereign authority over the whole or any part of those islands. 

Her Majesty therefore being desirous to establish a settled form of Civil Government with a view to avert the evil consequences which must result from the absence of the necessary Laws and Institutions alike to the native population and to Her subjects has been graciously pleased to empower and to authorize "me William Hobson a Captain" in Her Majesty's Royal Navy Consul and Lieutenant Governor of such parts of New Zealand as may be or hereafter shall be ceded to Her Majesty to invite the confederated and independent Chiefs of New Zealand to concur in the following Articles and Conditions. 

ARTICLE THE FIRST

The Chiefs of the Confederation of the United Tribes of New Zealand and the separate and independent Chiefs who have not become members of the Confederation cede to Her Majesty the Queen of England absolutely and without reservation all the rights and powers of Sovereignty which the said Confederation or Individual Chiefs respectively exercise or possess, or may be supposed to exercise or to possess, over their respective Territories as the sole Sovereigns thereof.

ARTICLE THE SECOND

Her Majesty the Queen of England confirms and guarantees to the Chiefs and Tribes of New Zealand and to the respective families and individuals thereof the full exclusive and undisturbed possession of their Lands and Estates Forests Fisheries and other properties which they may collectively or individually possess so long as it is their wish and desire to retain the same in their possession; but the Chiefs of the United Tribes and the individual Chiefs yield to Her Majesty the exclusive right of Preemption over such lands as the proprietors thereof may be disposed to alienate at such prices as may be agreed upon between the respective Proprietors and persons appointed by Her Majesty to treat with them in that behalf.

ARTICLE THE THIRD

In consideration thereof Her Majesty the Queen of England extends to the Natives of New Zealand Her royal protection and imparts to them all the Rights and Privileges of British Subjects.

[Signed] W Hobson Lieutenant Governor

Now therefore We the Chiefs of the Confederation of the United Tribes of New Zealand being assembled in Congress at Victoria in Waitangi and We the Separate and Independent Chiefs of New Zealand claiming authority over the Tribes and Territories which are specified after our respective names, having been made fully to understand the Provisions of the foregoing Treaty, accept and enter into the same in the full spirit and meaning thereof in witness of which we have attached our signatures or marks at the places and the dates respectively specified

Done at Waitangi this Sixth day of February in the year of Our Lord one thousand eight hundred and forty.

-----
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