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 SEQ CHAPTER \h \r 1 The 1990 UN Global Consultation on the Right to Development stated that, "the most destructive and prevalent abuses of Indigenous Rights are the direct consequences of development strategies that fail to respect their fundamental right to self-determination." Article 1 of the Declaration states that the full realization of the right of peoples to self-determination, and "full sovereignty over their wealth and natural resources," are fundamental to the right to development. 


The principle of Free, Prior and Informed Consent is basic to the fundamental and inalienable rights of Indigenous Peoples to determine for themselves the processes and forms of development that are appropriate to their cultures and circumstances, an essential aspect of their intertwined Rights to Development and to Self-Determination.   

It is an essential component in their ability to make and uphold valid Treaties and agreements with outside parties, to exert sovereignty over their lands and natural resources, to establish processes that effectively redress and correct past violations and injustices, to accept resolutions that emerge from these processes, and to establish criteria for negotiations with states over any and all matters affecting them, now and in the future. 

It is also essential for the ability of Indigenous Peoples to uphold their sacred responsibilities to protect and defend the natural world, the survival of their future generations and the plant and animal Nations who also have their own sovereignty and right to existence.    

The full and unqualified right of FPIC must include the right to say “no” as well as the right to agree under the terms and criteria established by the Indigenous Peoples in question, to plans for development which affect their lands, territories, lives, environmental, health cultural and any all other aspects of their lives.   

It is essential that the Declaration for the Right of Indigenous Peoples, as the primary human rights standard for the recognition of Indigenous Peoples’ rights, uphold this right as expressed in the Subcommsison text.  For this reason the IITC is very concerned over some of the proposals for changes in the articles addressing the right of Free Prior Informed Consent in the Subcomssion text, especially in articles addressing land, territory and natural resources rights.

We are therefore very concerned that in several articles which have been included in the Chairman’s text the fundamental right to redress, restoration and/or restitution as stated in the Sub-Commission Text is reduced to a much weaker right to a “mechanism”, “access to a process” or “to pursue claims” without specifying the criteria of free prior and informed consent for these processes.  We have heard the result of these kinds of mechanisms, processes and claims procedures from many of the participants at this seminar, and it is very far from any form of just and acceptable restitution.   

There are several places in the chairs proposals where states proposal’s have been incorporated to weaken the right to free, prior and informed consent by replacing it the term, “states shall obtain” in the SCT to “states shall seek” or “states shall use their best efforts to obtain”, or “Where possible, States shall undertake effective consultations”   All of these proposals weaken and undermine, and in some cases will totally deny, the essential Right to Free, Prior Informed Consent as it was expressed in the original text.  

Two examples in the US in which I was directly involved in which companies used “their best efforts to obtain” but which in reality attempted to deny the right of real FPIC for the affected Indigenous tribal communities are Chickaloon Village Alaska (Waste Tech’s attempt to convince the tribe to accept a toxic waste incinerator) and Pit River/Medicine Lake California (current attempts by Calpine company to develop Geothermal energy at a sacred site with US government support).  There are countless other examples including the recent proposed ski resort at San Francisco Peaks in Arizona which the Navajo Nation has already referred to during this seminar.

FPIC must be applied as the operative human rights framework and standard in conducting all new agreements and arrangements as well as in establishing the methods, terms, mechanisms and criteria for settling past violations.  States laws need to be put in place and/or implemented defend this principle for Indigenous Peoples.  We heard yesterday about the difference this makes for Indigenous Peoples, including in the behavior and practice of the same multinational corporations in different states.   

FPIC can be understood and defined according to certain principles: 

1)  Free can be defined as the absence of coercion and outside pressure, including monetary inducements (unless they are mutually agreed on as part of a settlement process), and “divide and conquer” tactics. It must also include the absence of any threat  or retaliation if it results in the decisions to say no.     

5) Prior can be defined as a process taking place with sufficient lead time to allow the information-gathering and -sharing process to take place, including translations into traditional languages and verbal dissemination as needed, according to the decision making process decided by the Indigenous Peoples. It must also take place without time pressure or time constraints.  A plan or project must not begin before this process is fully completed.  

4)  Informed can be defined as having all relevant  information, access to all views and positions including the input of traditional elders, spiritual leaders, traditional subsistence practitioners and traditional knowledge holders, time and resources to find and consider relevant outside information that is impartial and/or balanced as to the potential risks and benefits, and be based on the precautionary principles where potential threats to health, environment, or traditional means of subsistence is a possibility.   

2)  Consent can be defined as the demonstration of clear and compelling agreement, using a mechanism to reach agreement which is in itself agreed to under the principle of FPIC and is in keeping with the decision making structures and criteria of the Indigenous Peoples in question, including via traditional consensus procedures.

Any process or activity which does not meet these criteria, or other criteria that the effected Indigenous peoples put forth as elements of obtaining their FPIC, must be subject to immediate cease and desist.      

Lastly for many Indigenous Peoples, at least for my own Yaqui nation, and as I am aware of for many others, in keeping with out original instructions we are taught to apply what could called the principle of free, prior and informed consent, or in other words to get permission from the animals, plants, minerals, and the spirits living in places that we have traditionally used.  

Our traditional peoples still use this practice when harvesting plants to eat, bringing water to drink, cutting trees for building of fires, hunting animals or catching fish, gathering medicines for healing or rocks for ceremonies, or digging into the earth for any reason. We are taught to do this, to ask for and get permission, when we are contemplating any activity that might disrupt the equilibrium of a place where some of our relatives are still living.   I hope we can remember to do this for the sake of remaining who we are as Indigenous Peoples, or at least I will speak for my own Yaqui Nation, when we enter into negotiations with outside parties for the sake of “development” that will not only affect our lives but the lives and survival of our natural world relatives.  We have been instructed to defend them and be responsible to them, not just as "resources” that we use but as living beings who also have rights to survive and to prosper.   

  

It’s an honor to share these thought with you today.   Thank you.


-----
(     The views expressed in this paper do not necessarily reflect those of the OHCHR.





