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1- Africa, this Continent “open onto religions” and “colonized” following the outbreak of the capitalist enthusiasm” was “the property of the Conqueror” by force and was the property of the Church and the Colonialist for it is a free property or an empty property with no owner.

2- Every country in Africa is “the property of the National State” by inheritance from the Conqueror or the Colonialist. Accordingly, the National State took possession of most lands, provinces and resources as it is the Inheritor of the Conqueror or Colonial State, with some exceptions in most African countries where some indigenous peoples or tribes resisted the dispossession of their lands or their right to exploit and use some lands, provinces and resources which they traditionally occupy or use for subsistence on a daily or seasonal basis.

3- Within the framework of these exceptions, we will study the case of the Amazigh People in North Africa, particularly in Morocco.

For thousands of years, North Africa was the target of conquerors from all over the world, but thanks to the resistance of the Amazigh peoples, it succeeded in preserving its system of ownership of collective lands and its identity, culture and language. However, it lost many of its rights to use its lands, provinces and resources due in particular to western colonialism that annihilated the political, economic and cultural prevailing structures through its military power, a situation that the National State established firmly, after the independence, for more than forty years. 

This State considered itself the inheritor of the Colonial State and was invested with full ownership of the property taken by force from indigenous peoples and recognized for them only the laws already set up by the Colonialist State itself. 

Summary of indigenous peoples: 

4- The Amazigh indigenous peoples are “the native people of North Africa and were distinguished by their patriotism among other nations from time immemorial before the advent of Islam (1) and despite the different forms of settlement, conquest and colonialism in North Africa”, the native people jealously preserved their identity, “adapting to their circumstances in such a way as they lived in harmony with each other, and assimilating other nations’ civilization and culture” (2).

5- During their long resistance against the conquest and the colonialist, the Amazigh people in North Africa, as proved by documents and facts, set up integral systems to manage all aspects of their daily lives. In fact, “the Amazigh people invented a system of writing that was common in the Mediterranean region and the Niger called ‘Tifinagh’ (3). This system spread in the south, the north and between the Red Sea and the west and east of the Canaries. It is noteworthy that this alphabet has been revived with the recognition of the Amazigh culture in Algeria and Morocco during the last years of the first decade of indigenous peoples). 

6- At the political level, the system of government was set up at the level of tribes and indigenous groups taking the form of federations in cities and villages based on the principle of alternation of power as the representatives of the people called locally “Yinflas”, “Imzwaren” or “Imgharen” are elected for a period of one year in order to manage public affairs. These tribes and groups can become confederacies based on common defense, geographic boundaries and economic interests, and can turn into states ruled by monarchies or sometimes empires that governed in different forms throughout the history of Morocco despite all types of colonialism (6).

7- At the legal and judicial levels, the Amazigh people set up an Amazigh law regulating the political and economic life and the ownership of lands, provinces, resources and water. They also set up a judicial system to settle different disputes. Among the principles created and established thousands of years ago in the framework of the Amazigh law the principle of alternation of power and the principle of respect of life as the maximum punishment was banishment and not the death sentence. Moreover, all punishments are financial and do not involve imprisonment. 

The commune legal system:

8- The Amazigh people in North Africa set up a legal system based on the community and on the community rights the preservation of which depended on the protection of the collective ownership of lands, provinces and resources. These laws brought about specific criteria for the election of experienced individuals invested, for a period of one year, with the authority to put into effect and supervise these regulations. The setting up and implementation of the legal system in the Republic inside the city of Tuka in Tunis in ancient times or in the Confederacy of tribes which still exists as is the case of Aït Atta tribe in Morocco or the villages of Aït Bani, Aït Irraten or Aït Menkalate in Algeria, is based on the ‘General Assembly’ of the people in the city, the village, the tribe or the confederacy. The General Assembly elected, in the framework of a limited democracy, officers from different regions for a period of one year. These are named locally “Imgharen” Yinflas”, “Imzwaren” or “Aït Gomraw”.

Collective ownership of lands, provinces and resources:

9- Until the date of the French Protectorate in Morocco in 1912 and despite the theory of “Conquest by Force” put forward by the scholars of the Islamic State in Morocco, the collective ownership of lands, provinces and resources was prevailing, and most tribes in plains and mountains preserved their collective ownership of lands, forests, waters, resources and beaches.

10- The collective ownership in particular is closely related to the existence of an economic, geographic and demographic unit which was in fact represented by the tribe considered as a political, economic, social and cultural unit extending over a geographic area which in most cases includes lands, provinces and forests adjacent to other tribes’ provinces. Most of the existing boundaries are geographic and in some cases are a result of tribal agreements in the framework of amicable relations or as a part of the settlement of conflicts. 

11- The community rights are exercised within the tribe by the small social units on their lands, provinces and resources through elected representatives who exercise all powers alternately for a period of one year. While forests, waters and resources are considered as a collective property, lands can be divided among the tribe members in order to be exploited. 

12- In the Grand Atlas Mountain in general, lands, forests and resources are considered as a collective property according to the Amazigh laws. They are neither for sale nor for purchase, but can be exploited in so far as they are shared by the commune. One of the best examples accounting for this strong love of the Atlas Mountain people for the earth, nature and the environment is that all families including children know the special names of every tree despite their great number, and there are even sacred trees that help ward off some diseases, and every person has his own star in the sky that continues sparkling until the date of his/her death when it falls down under the eyes of mourners the day of his/her death.

Minerals and land mines are also exploited collectively in accordance with the Amazigh laws (as is the case of the indigenous commune of Imider known for the mining activity and purification of silver thousand of years ago and it was reported by historians that the Amazigh people were bartering silver with the Greeks).

The judicial system set up for the settlement of disputes:  
13- The legal system was set up by the Amazigh people in North Africa throughout their historical development; similarly, the judicial system aiming at putting into effect these laws was established by the commune as the judges elected and invested with the judicial authority had to apply the existing laws and set up new rules permanently. The judges chosen for their experience had to respect the community rights and the rights of individuals in the commune. In fact, judges respected the right of life, resorting to financial punishments instead of imprisonment as the Amazigh laws did not allow the death sentence or any physical punishment. The maximum punishment stipulated was exile from the territory of the judicial body that ordered the sentence. 

14- Based on this brief historical account, it can be said that the Amazigh tribes or political, economic and social units had full authority and sovereignty on their lands, provinces and resources, and set up their own laws and systems, exercising their right of self-determination. 

The French Protectorate and the dispossession of lands, provinces and resources:

15- Shortly before the French Protectorate in 1912, most lands, provinces and resources were a collective property of the tribes and the commune according to the Amazigh laws regulating collective ownership. In the wake of the Protectorate, new laws were set up by virtue of which the Amazigh owners were dispossessed of their lands, provinces, waters and resources. This resulted in the resistance of land owners to the laws that considered these lands, provinces, forests and mineral resources a property of the Protectorate State and not a collective property of the tribes and the indigenous commune. The French Protectorate enacted a number of decrees and laws that invested it arbitrarily with full ownership of most lands, forests and resources without prior agreement of indigenous owners and against their will.

Dispossession of lands, provinces and resources from the Protectorate to the establishment of the National State:

16- Following the signature of the manifesto of the protectorate that enabled France to continue its political colonialism, the Amazigh tribes carried on their confrontation and resistance against the occupation. The French occupation, however, gained victory militarily thanks to its organized armies and modern armament. Since 1912, the French occupation enacted several laws dispossessing lands and resources except of some indigenous communities (8).

From the system of collective ownership to the public or private domain of the Protectorate State:

Ownership of provinces and forests and the right of enjoyment 

17- On the 1st of November 1912, the Grand Vizir (Prime Minister) released a note related to the “inalienable property” and declared that “forests all over Morocco is the property of the State while tribes exercise the right of enjoyment (pasturing and collection of wood). He also declared that “beaches, ports, rivers, creeks, springs and wells are the property of the State alone”.

18- The Decree enacted on October 10, 1917 considered as a law regulating forests, transferred to the State the collective ownership of most forests, lands and resources exploited by tribes in accordance with the Amzigh laws. Thus, the aforesaid Decree defined this property as follows:


1- Forests;


2 -Forests possessed by communities that can be developed and exploited regularly;

3-Forests under litigation between the state and the communities or between one of them and an individual;

4-Commune lands replanted and that can be replanted and commune pastures;

5-Lands replanted and that can be replanted;

19-Moreover, the aforesaid Decree ordered the punishment and fining of those perpetrating forest contraventions and crimes, imposing thus a change in the laws regulating forests, lands and resources. It was considered that the Decree was enacted to be in harmony with the changes in time and to protect forests from overexploitation, while in fact it transferred the collective ownership of forests and resources from tribes and communities to the State.

The recognition of some indigenous communities placed under the tutelage by virtue of the Decree promulgated on April 27, 1919:

20- Thanks to the rallying and resistance of some indigenous tribes and communities, the latter were recognized by the Protectorate as a moral and political entity that has full ownership of its lands in the framework of the system of collective ownership based on the ancient Amazigh laws, but they were deprived of their sovereignty since they were placed under the French tutelage by virtue of the Decree enacted on April 27, 1919 regulating the administrative tutelage imposed on indigenous communities and the management of commune property.

21- The first article of the Decree stipulates that right of ownership can only exercised by tribes, villages and other ethnic groups under the tutelage of the State pursuant to the provisions of this Decree. In fact, the indigenous commune that enjoyed full independence under the supremacy of the Amazigh laws, was placed under the tutelage of the State and had to receive an authorization from the Ministry of the Interior in case it intends to take legal action to protect its lands and preserve its rights. 

22- In accordance with the Amazigh laws, the Decree recognized the system of collective ownership through the customary methods of election adopted by the indigenous commune to choose its representatives invested with the authority to carry out management tasks (administrative position) and settle disputes (judicial competence). Based on this Decree, it can be appealed against the decisions made before a Protectorate Council which is an administrative body in the Ministry of the Interior the decision of which can be brought before administrative courts for appeal.

Another Decree was promulgated on February 18, 1924 giving to the indigenous communities the right to fix the limits of the commune lands under the tutelage of the State.

The National State that adopted the assimilation policies or the National State inheritor of the Protectorate:

24- The indigenous tribes and communities yearned for the independence after the Protectorate and they therefore struggled mainly to achieve their independence, which accounts for the fact that most Amazigh tribes did not seek to have laws enacted for them to abrogate the laws of the Protectorate because they considered that after the independence the colonial influence will cease and the land owners will retrieve their rights. However, the National State adopted the assimilation policies left by other states including the Protectorate State: France. In fact, instead of changing these laws and enabling the indigenous tribes to retrieve their rights, it imposed a cultural and linguistic policy aiming at establishing a unified national state through the unification of the national identity and personality and the use of Arabic as the only official language through the policy of Arabization. This resulted in the denial of the Amazigh rights by the National State for more than forty years after the independence. The Amzigh rights were recognized officially in 2002 after the enthronement of His Majesty Kinh Mohamed VI.

25-  Despite this state of affairs and though the Amazigh tribes lost their lands, provinces and resources and their sovereignty which they exercised before the Protectorate, and were deprived of their lands under the government of the National State, an important number of indigenous communities preserved, within the framework of the current law enacted on April 27, 1919 regulating the protectorate, some of their rights thanks to their resistance to the colonialist and to the assimilation policies of the National State, and preserved some of the rights of enjoyment in the framework of the current law related to the preservation of forests in particular the Decree enacted on October 10, 1917 regulating the preservation and exploitation of forests and the Decree promulgated on March 4, 1925 related to the rights of enjoyment. The last two decrees were amended several times after the independence under the control of the Ministry of the Interior. 

Collective rights of lands, forests and resources in the current laws in Morocco:

26- The current Constitution of Morocco that goes back to 1996 stipulates in article 19 the protection of collective rights. If we refer to the current laws in particular the Decree enacted on April 27, 1919,  the Decree promulgated on October 10, 1917 related to the forest  registry system and the exploitation of forests, and the Decree dated March 4, 1925 related to the rights of enjoyment and exploitation of Argane-tree forests, the different amendments made resulted in the weakening of most indigenous communities, but recognized partly their collective rights, their Amazigh system of collective ownership and their judicial system set up to settle disputes over commune lands. 

Collective rights from the sovereignty to the Protectorate

27- After that the indigenous commune enjoyed full independence and sovereignty on its lands, resources and provinces in the framework of Amazigh laws that were in effect before the French Protectorate (1912), it had been placed by the National State since 1956 under its administrative tutelage. In fact, article one of the Decree enacted on April 27, 1919 amended by the Decree promulgated on February 6, 1963 recognized the state tutelage, stating that “tribes and tribal groups making up indigenous communities can exercise the right of ownership of lands used for farming purposes or for pasturing in accordance with their customary laws regulating the exploitation of lands only under the tutelage of the State” (8). Based on the recognition of the moral and legal identity of these communities, article two of this Decree states that the indigenous communities that have common interests or collective lands have the right to manage their properties and can also take legal action to protect their interests and to receive the money held by a third party and discharge them. 

It is noteworthy that these communities succeeded in having some of their collective lands registered pursuant to the Decree enacted on August 12, 1913 (about 214138 hectares while an operation of administrative land limitation was carried out for lands with a surface area exceeding 500 hectares, thus about 5 million hectares benefited from this administrative limitation in the framework of the Decree dated February 18, 1924).

28- The amendments made to the Decree enacted on April 27, 1919 after the independence not only did it establish the tutelage of the Ministry of the Interior and its control of all decisions made by indigenous communities but also aimed at substituting them as the Director of Rural Affairs is authorized, by virtue of article three of the Decree, to carry out all measures on behalf of these communities with regard to the payment of money to the Public Treasury or to the Farm Credit Fund or refunding. In fact, Article five gives “the Ministry of the Interior the right to take action alone on behalf of indigenous communities”. Although this article stipulates the approval of the Tutelage Council to every transaction between the commune or its representative and a third party, this approval becomes less important considering that the Tutelage Council is made up, according to article three, of the Minister of the Interior or his deputy, the Minister of Farming and Forests or his deputy, the Director of Political and Administrative Affairs and the Director of Rural Affairs or their deputies and two officers nominated by the Minister of the Interior.

29- The prerogatives conferred on the Ministry of the Interior by virtue of the aforesaid Decree and the amendments thereto after the independence divested indigenous communities of their prerogatives particularly that the local authorities under the control of the Ministry of the Interior interfered for a long time in the internal affairs of indigenous communities, and even proposals presented and complaints lodged to the Tutelage Council were submitted to a council that made its decision under the hegemony of the Ministry of the Interior.

30-  The indigenous commune that used to elect in the past a panel of wise men called “Yinflas”, “Imzwaren” or “Imgharen” exceeding sometimes 40 persons, was a kind of a committee that managed and protected the commune lands and resources, and was also held in its quality as a judicial committee to settle disputes between the commune members. This committee adopted the principle of the alternation of power, however, the policy of the Ministry of the Interior undermined the efficiency of this democratic system as the members of the committee are nominated by the local authorities instead of being elected and the key decisions of the commune are dictated or made by the representative of the local authority or by the Minister of the Interior on their behalf according to article five. 

Recommendations to the Government and to the indigenous communities:

31- We have to try to find solutions to the problems of indigenous communities, and these are our recommendations:

1- Rehabilitation and development of the Amazigh laws;

2- Rehabilitation of the sovereignty of indigenous communities on their lands and resources;
3- Abrogation of the tutelage imposed on indigenous communities and paving the way for young people by training them to take responsibility;
4- Respect of the principle of prior and free approval to all measures, decisions and projects involving indigenous communities;
5- Guarantee the right to retrieve all lands transferred to the state by the Minister of the Interior without the prior and free approval of land owners;
6- The right to receive a just and fair compensation for the damages incurred by the property of these communities.

Right of enjoyment 

31- As it has already been stated, the indigenous communities had a collective ownership of the lands, forests, waters and minerals within their geographic boundaries recognized by other neighboring tribes and communities, but the Protectorate State and later on the National State abolished the sovereignty of all tribes on its resources with few exceptions and recognized what the so-called “rights of enjoyment, use and exploitation”.

These are the decrees stipulating the right of enjoyment:

· The Decree enacted on July 1, 1914 and the Decree dated August 1, 1925, recognized, in accordance with the Amazigh laws (customary laws), the right of communities to use the waters they controlled before the promulgation of these decrees;

· The decrees enacted on October 10, 1917 and the Decree promulgated on March 4, 1925 related to the protection of forests and Argane-tree forests recognized the right of tribes and communities near these forests to use and exploit them. These rights are limited in collecting wood and fruits, pasturing, use of lands, wood cutting for heating and building and the use of sand. The Decree dated March 28, 1952 authorized the communities to sell the fifth of the wood cut;

· Finally, the Decree promulgated on April 16, 1951 related to the management of the mining resources recognized in its article 12 the right of indigenous communities to use some mining resources which they possessed before the Protectorate and the independence.

 Clearance of collective lands

32- The total surface area of the collective lands of indigenous communities is 10 million hectares some of which were cleared either through the administrative limitation or the procedure of land registry.

Administrative limitation: Decree enacted on February 18, 1924

This operation is carried out free of charge for the communes that possess lands with a surface area of more than 500 hectares. Thus, 5.283.477 hectares benefited from the administrative limitation.

Land Registry: Decree promulgated on August 12, 1913

This procedure is carried out for the communes that possess lands with a surface area of less than 500 hectares after payment of registration fees.Thus214.138 hectares were registered.

Recommendations to the Government and to the indigenous communities:

31- We have to try to find solutions to the problems of indigenous communities, and these are our recommendations:

1- Rehabilitation and development of the Amazigh laws;

2- Rehabilitation of the sovereignty of indigenous communities on their lands and resources;
3- Abrogation of the tutelage imposed on indigenous communities and paving the way for young people by training them to take responsibility;
4- Respect of the principle of prior and free approval to all measures, decisions and projects involving indigenous communities;
5- Guarantee the right to retrieve all lands transferred to the state by the Minister of the Interior without the prior and free approval of land owners;
6- The right to receive a just and fair compensation for the damages incurred by the property of these communities.
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