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Analysis of the incorporation and implementation of the international human rights framework, including related jurisprudence, in regards to indigenous peoples and their right to participate in decision making

Colombia is characterized by a bulky national legislation recognizing and protecting ethnic and cultural diversity and, particularly, indigenous peoples’ rights. The Colombian state has also ratified international conventions such as ILO Convention No. 169. However, we should also recall the opposition of Colombia to the adoption of the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) based, inter alia, in the refusal of the government to recognize the right of indigenous peoples to free prior and informed consent.

Complementing the legal national and international framework existing in Colombia, there has been the issuing of court jurisprudence such as the one produced by the Inter-American Court of Human Rights. Its opinions are a permanent contribution to the development and implementation of the rights of Indigenous Peoples to participation, consultation and free prior informed consent.

In spite of such important legal national and international framework and the guiding jurisprudence, Colombia has not effectively implemented the right of Indigenous Peoples to participate in decision making on matters that may affect them. On the contrary, the Colombian state ignores the law and the international jurisprudence, particularly regarding the rights of Indigenous Peoples to participate in decision making.

We can mention two examples in this regards:

· Non compliance with the recommendations by the ILO Administrative Committee 

In 1998 the Colombian government adopted decree No. 1320 on prior consultation with Indigenous Peoples which, paradoxically, had not been consulted with the interested peoples. In spite of this, the State Council, which is the competent court to assess the constitutionality of a norm, declared the decree to be in accordance with superior norms. In view of this situation, Indigenous Peoples submitted a complaint to the ILO Administration Council through a trade union organization. In 2001 the Council, in its 282th session, stated that decree 1320 is contrary to ILO Convention 169 both in the process followed for its adoption and in its contents. Therefore, it recommended the Colombian government to amend it in consultation with the interested peoples. However, the decree has not been modified and it is being implemented in cases of exploitation of natural resources.

· The decisions by the Inter-American Court of Human Right are disregarded 

Colombia must comply with the decisions taken by the IACHR. The Court adopted an important judgment in the case of the Saramaka people versus Surinam,
 based on the UN Declaration on the Rights of Indigenous peoples, ILO Convention 169, the recommendations of the Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous people and its own former decisions. This judgment contributes to establish the scope of indigenous peoples’ rights to participation, consultation and free, prior informed consent.

An important aspect of this judgment is that it states that in case of large scale development or investment plans which may have huge impacts in Saramaka territory, the state should not only consult but obtain the free prior informed consent of the Saramaka people. The Court also states that consultation must be in good faith, through culturally appropriate procedures according to the customs and traditions of the concerned peoples, and with the aim of achieving an agreement. It remarks that independent technical environmental and social impact assessments must be carried out.

The Colombian government has developed a draft reglamentarion of prior consultation which again runs contrary to the nature of this right. It does not take into account the progress in this important IACHR judgment. On the contrary, it states, among other things, that companies and other interested actors will be the ones funding the impact assessments.

Identification  of Indigenous Peoples decision making processes and institutions and obstacles to maintain and develop them

Indigenous Peoples have mantained along time their own procedures for decision making, which have different characteristics for each people. These processes are diverse in procedure, actors, place and required time. It must be considered that many of this processes have important spiritual and ceremonial components. We must also underline that they are carried out in indigenous languages.

However, consultation processes carried out by the state do not take into account these particular features. States consider consultation as a mere formality, thus forgetting that the procedures should be culturally appropriate. This generally happens when indigenous procedures require wide community participation or when they take a long time, as companies usually request consultations to be quick.

Similarly, these indigenous decision making processes are affected by negative practices. To mention just a few: threads and other forms of violence against the leaders or against the members of the community, specially when there is oposition to projects or resource exploitation; bribes and corruption of indigenous leaders or authorities to influence the decision; co-option of indigenous leaders or individuals hiring them as state officers in charge of the consultation or employees in the interested companies. The imposition of time and place are also obstacles as they collide with indigenous peoples’ rituality.

Identification of participation and consultation mechanisms linked to the state or to non governmental relevant institutions and decision making processes affecting indigenous peoples and obstacles for its effective implementation

In the case of Colombia, there are important participation mechanisms which have been the result of indigenous peoples’ proposals such as decrees 1396 and 1397 (1996) establishing three dialogue settings between indigenous peoples and the government. These bodies are: the Permanent Roundtable for National Concertation; the National Commission for Territories and the Human Rights Roundtable. However, these bodies are affected by serious problems, as the small number of participants in the meetings, the participation of low level governmental officers with no decision capacity and the disregard of indigenous peoples’ proposals. Therefore, they are just mere formal institutions.

In this regards, it is important to underline the role played by the Constitutional Court in Colombia. The Court declared the anti-constitutionality of some national laws such as the National Development Plan, the Forest Law and the Rural Development Law, due to lack of consultation with the indigenous peoples directly affected. This was a landmark decision as the judgements reflect the importance of indigenous peoples’ participation in the definition of national level policies so their development priorities are taken into account. Consultations on specific projects or programs to implement national policies only make sense if indigenous peoples have participated in the decision making process for the formulation of such national policies.

Identification of the main measures and obstacles related to the initiatives to ensure indigenous peoples right to participate in decision making 

True participation of indigenous peoples faces many challenges. The following are just a few:

· The government and the companies consider the participation, consultation and concertation mechanisms with indigenous peoles as a mere formality. They ignore their importance to respect indigenous peoples’ rights and for enhancing the understanding between indigenous peoples and the non indigenous society.

· The spirit of the rights is perverted and they are limited in their contens, scope and requirements.

· Some indigenous peoples have stated that the right to consultation is limited as the government is the one making the final decision, in most of the cases without taking into account indigenous peoples’ position. In the best of cases, consultation is considered as a mechanism for impact reduction. This is the reason why several peoples, as the Uwa, have stated their rejection to participate in consultations proposed by the government and the companies.

· In Colombia the government defines the population and area affected by an operation. In many cases, this has led to failure to recognize indigenous peoples’ right to their ethnic and cultural identity and their territorial rights so to avoid consulting them on projects which may directly or indirectly impact them.
· International standards and jurisprudence and the recommendations from the ILO, have contributed to the advancement of indigenous peoples ‘ rights in decision making processes but the government does not take these developments into account.
· In some cases, the governmental officers and the companies do not understand that indigenous peoples have specific rights with a substantive content.
· There is a lack of resources to ensure indigenous peoples’ participation in decision making. The Colombian government has proposed that interested investors provide the finantial resources for the consultations, but this could negatively affect the impartiality of the government and of the process itself.
Conclusions and recommendations

Consultations on specific projects or programs to implement national policies only make sense if indigenous peoples have participated in the decision making process for the formulation of such national policies.

Participation means to take part in decision making, so indigenous peoples’ decisions on their own development priorities must be respected. 

Consultation must be complemented with the obtention of their free prior and oinformed consent. The government cannot make the final decision without taking into account indigenous peoples’ position.

The UN Declaration on the Rights of Indigenous Peoples must guide the interpretation of the international and regional instruments as well as of the national legislation.

Indigenous peoples capacities should be strengthen. Governmental officers should also increase their understanding of indigenous peoples’ rights.

� Judgment from 28 November 2007.





