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Summary
1. The most important decisions for indigenous peoples (IPs) are those that directly affect their lands and other resources.  They have a meaningful right to participate in these decisions only if and to the extent that those who want to exploit the resources are required to obtain their free, prior and informed consent (FPIC).   
2. No sensible person gives his consent to the exploitation of his most valuable - perhaps his only - asset without insisting upon effective safeguards against its abuse, and without reserving to himself the ability to ensure that the safeguards are properly observed. IPs should not be expected to do so either.  

3. It follows that state agencies or multinational corporations should pursue projects affecting tribal lands or resources only if they have first entered a binding contract with the relevant IP, and if the contract itself provides the IP with an independent and cost-effective means of resolving any disputes that may later arise.  If the IP lacks the capacity to negotiate such an agreement it will also lack the capacity to give FPIC, and should be left in peace unless and until the situation changes.       

4. The proponents of major projects will enter agreements with IPs only if they consider it in their interests to do so.  In the last few years, however, multi-national corporations have come increasingly to recognise that it makes sound commercial sense to reach an accommodation with the IPs among whom they operate.  The most recent example of this is perhaps the publication in the last few days of Mining: Partnerships for Development, by the International Council on Mining and Metals.

5. We believe that companies in every sector are more likely to enter binding agreements with IPs if they can incorporate into the agreement a code of workable rules that has UN approval.   This will introduce a degree of consistency and predictability into their dealings with IPs that it is conspicuously lacking from the present hotchpotch of FPIC guidelines, recommendations and toolkits.   

6. The adoption of an internationally recognized code may also provide companies with a measure of protection against legal challenges which they are unlikely to find anywhere else.   These challenges are more prevalent now than they have ever been.

7. A code of rules will attract further support if it enables project proponents to seek independent verification that they have secured FPIC before the operational phase of the project begins, and therefore before they have had to commit substantial amounts of money and effort.    

8. Project proponents ought also to welcome the creation of a transparently independent grievance mechanism to which they too will have access, and which may enable them to resolve quickly and effectively disputes which may otherwise fester for years, draining both human and financial resources and poisoning relations with the local community.  Companies will readily appreciate that IPs are often more likely to abide by the decision of a tribunal established and funded through the UN than that of an arbiter whom the company itself has appointed.  

9. If a company has developed a dispute resolution procedure of its own in which the IP has confidence, the code should not prevent its use by either party. If it does not produce the desired result, however, the parties should be able to look to the mechanism established by the code for a definitive resolution of their differences.  
10. We attach to these Submissions a first draft of the kind of code we have in mind. 
  We have started to consult IPs about the draft but were not able to complete this process before the deadline.  The draft may therefore require substantial revision but will, we hope, at least form a basis for initial discussion.  

11. Whatever the fate of the draft, we think that at least one thing is very clear:   statements of general principle alone will have little impact on the daily experience of indigenous communities in project affected areas. These communities remain largely powerless against the onslaught of miners, dam-builders and loggers.   The challenge for the Expert Mechanism is to produce a document, whether in the form of a code of conduct or otherwise, that will make a practical difference on the ground.  

Survival International

12. Survival is the only international organization supporting tribal peoples worldwide. We were formed in London in 1972 as a registered charity and have consultative status at the UN Department of Economic and Social Affairs. In 1989 we were awarded the Right Livelihood Award for our work in this field.
13. Today, Survival has offices throughout Europe and supporters in 82 countries. We work for tribal peoples’ rights in three complementary areas: education, advocacy and campaigns.  We work closely with local indigenous organizations, and focus on tribal peoples who have the most to lose - usually those most recently in contact with the outside world.
  
I  International human rights framework

The principle of FPIC

14. If the right of IPs to participate in decision-making is to mean anything, it must mean that projects that materially affect their traditional lands or resources can only proceed with their FPIC. If that consent is forthcoming at all, it should normally be on terms that permit the IP a fair share of the benefits that the project is expected to generate, ensure it sustainable access to resources and, if people want it, provide them a role in the management of the project itself.  

15. It is not enough to engage in the free, prior and informed “consultation” of IPs advocated by the World Bank, the IFC and others.  Even if FPI consultation was acceptable in principle it would be unworkable in practice.  

16. As long as the decision-maker brings an apparently open mind to the process, and can claim to have taken account of the views expressed to him, he remains free to reject these views in their entirety.  It is usually impossible to know whether the decision-maker has approached the issue with an open mind. As long as he ticks the right boxes, his decision will in practice be immune from challenge.   
17. This problem is especially acute where racial prejudice persuades the decision-maker, perhaps quite unconsciously, that the views of an IP are somehow less worthy of respect because of their “simple” or “primitive” character.
    

18. In any event FPI consultation is not acceptable in principle, because it ignores the unique relationship that IPs bear to their traditional lands. There is abundant evidence that the ability of IPs to enjoy their other human rights, and to prosper generally as a people, is dependent on the survival of this relationship.  IPs relocated against their will suffer a multitude of social, economic and other consequences which are almost always irreversible.
 No IP can reasonably be expected to pay such a price – in effect, to forfeit its identity as a people - in the name of some supposedly greater good.

19. The argument usually marshalled in support of FPI Consultation is that a small number of people will otherwise be able to veto major projects.   We do not believe that this is likely to present a significant problem.   In the relatively isolated IPs with which Survival is concerned decisions are almost always based on a broad consensus.  The task of the project proponent is to convince the community as a whole that its proposals are so designed that that they are genuinely worthy of approval.   

20. The power to refuse consent is an indispensable prerequisite to the negotiation of any agreement.  IPs must be made aware that they have this power, and be armed with the information they require to exercise it responsibly. 

The Principle of FPIC
21. The principle of FPIC is now widely recognised.  The UN Special Rapporteur on the Prevention of Discrimination and Protection of Indigenous Peoples, for example, has made clear that: 

Indigenous peoples are not to be deprived of their resources as a consequence of unequal or oppressive arrangements, contracts or concessions, especially those that are characterized by fraud, duress, unfair bargaining conditions, lack of mutual understanding, and the like… Indigenous peoples have the permanent right to own and control their resources so long as they wish, free from economic, legal, and political oppression or unfairness of any kind, including the often unequal and unjust conditions of the private marketplace. 

22. FPIC is a recurrent theme of UNDRIP, appearing in five separate Articles.  Of particular importance is Article 32(2), which provides that: 

States shall consult and cooperate in good faith with the indigenous peoples concerned through their own representative institutions in order to obtain their free and informed consent prior to the approval of any project affecting their lands or territories and other resources, particularly in connection with the development, utilization or exploitation of mineral, water or other resources.

23. General Recommendation XXIII of the UN Committee on the Elimination of Racial Discrimination calls upon States parties to:

ensure that members of indigenous peoples have equal rights in respect of effective participation in public life and that no decisions directly relating to their rights and interests are taken without their informed consent. 
24. The UN Committee on Economic Social and Cultural Rights has also recommended that State Parties should: 

ensure the participation of indigenous peoples in decisions affecting their lives ... and seek the consent of the indigenous peoples concerned. 

The UNDP: 

promotes and supports the right of indigenous peoples to free, prior and informed consent with regard to development planning and programming that may affect them. 

25. One of the objectives of the Second International Decade of the World’s Indigenous People (UN General Assembly Resolution 60/142) is:
promoting the full and effective participation of Indigenous Peoples in decisions which directly or indirectly affect their lifestyles, traditional lands and territories, their cultural integrity as Indigenous Peoples with collective rights or any other aspect of their lives, considering the principle of free, prior and informed consent.

Most recently the UN‐REDD Programme on the Rights of Indigenous Peoples and Other Forest Dependent Communities has adopted as one of its Guiding Principles:

Free, Prior, and Informed Consent must be adhered to, and is essential to ensuring the full and effective participation of Indigenous Peoples and other forest dependent communities in policy‐making and decision-making processes within UN‐REDD Programme activities

26. Other international organisations have followed suit.  The IUCN Principles and Guidelines on Protected Areas and Indigenous Peoples recognizes the rights of IPs  to require States to obtain: 

their free and informed consent prior to the approval of any project affecting their lands, territories, waters, coastal seas or other resources. 

A draft Ethical Code of Conduct prepared by the CBD Working Group on Article 8(j) provides that: 

Any activities occurring on or likely to impact on sacred sites and on lands and waters traditionally occupied or used by indigenous and local communities should be carried out only with the prior informed consent of the indigenous and local communities concerned.

The World Parks Congress has recommended that Governments, inter-governmental organizations, NGOs, local communities and civil societies should: 

ensure that the establishment of protected areas is based on the free, prior informed consent of indigenous peoples, and of prior social, economic, cultural and environmental impact assessment, undertaken with the full participation of indigenous peoples.

27. These and many similar pronouncements have occasionally been invoked to support the judicial recognition of FPIC.  The decisions of the Inter American Court of Human Rights in Saramak and of the Belize Supreme Court in Santa Cruz are obvious examples.  The Roy Sesana case, to which we refer below in more detail, is another.  

The practice 

28. As yet, however, we have seen little hard evidence that the observations of UN committees, working groups or special rapporteurs have affected any real change in state practice, at least in relation to the isolated tribes with which we are normally concerned.  

29. For example, we are closely involved in the struggle of the Dongria Kondh to oppose a bauxite mine in their ancestral lands in India.  As we explain below, in 2008 we complained to the OECD that the mining company had failed to respect the right of the Dongria to give or withhold their FPIC, in breach of OECD Guidelines for Multinational Enterprises.  Our complaint was upheld but the views of the Dongria Kondh have continued to be ignored.   It appears to have made little difference so far that India supports UNDRIP and has ratified the relevant human rights covenants. 

30. ILO Convention 169 is still the only internationally binding instrument that directly addresses the problems of IPs.  But the Convention has been ratified by only 20 countries (which do not include India), and few have incorporated it into their domestic law.  In any event, we do not believe that 169 gives proper effect to FPIC. 

31. Article 15(2) provides that States should “consult” their indigenous peoples: 

with a view to ascertaining whether and to what degree their interests would be prejudiced, before undertaking or permitting any programmes for the exploration or exploitation of [sub-surface resources] pertaining to their lands.  

32. But it is fundamental to any consultation that it is carried out at the proper time, in a culturally appropriate manner, and only after the IP has been provided sufficient details of the project to make an informed decision.  It is equally important that an independent assessment of the likely impact of the proposed project on the IP should precede any attempt to obtain their consent to it, and that the results of the assessment should be made available to them in an accessible form.  These and related principles are not spelt out in any detail in the Convention.  

33. Article 16(2) is also unsatisfactory.  This provides that: 

Where the relocation of these peoples is considered necessary as an exceptional measure, such relocation shall take place only with their free and informed consent. Where their consent cannot be obtained, such relocation shall take place only following appropriate procedures established by national laws and regulations, including public inquiries where appropriate, which provide the opportunity for effective representation of the peoples concerned. 

34. Article 16(2) does not define “free and informed consent” or explain how it is to be obtained. Most importantly, it explicitly recognises that an IP can “exceptionally” be relocated without its consent, but does not define what is to be regarded as “exceptional” for these purposes.  
35. The current international law on FPIC is subject to a number of other deficiencies, of which the most important are that:    

(1)
The law is highly fragmented.  At present IPs must look to a hotch-potch of hard and soft laws which focus primarily on other issues.  
(2)
These laws, both hard and soft, usually ignore the vital role of the multinational corporations in the exploitation of indigenous lands and resources.
 Convention 169, for example, says nothing about the responsibilities of multinational corporations.  Few states attempt to control the overseas activities of companies registered within their borders.

(3)
No real attempt has been made to define how FPIC should work in practice. There are many statements of principle, but almost no detail. 

(4)
IPs are offered no effective means of redress if their lands or resources are invaded without their FPIC.  Even if they have legal title to their lands few IPs know reliable lawyers or can afford to litigate.   

36. We accept that a relationship of mutual trust and confidence is more important to the effective realization of FPIC than formal procedures or legal documents. This is particularly so where the community regards FPIC not as an agreement fixed at any particular point in time, but as a continuing process of discussion and revision. 
37. But trust may be thin on the ground in remote tribal areas.  Also, however cordial their relations may be at the outset, in a project rolled out over several years there will inevitably be times when they become more difficult. If there is no formal machinery to which IPs can have recourse on these occasions, there is every prospect that important decisions will be made without them. 
38. In the next section we describe two particular cases in which Survival has been closely involved where precisely this has happened.  In the final section we explain how we think the problems illustrated by these cases might be addressed.    
II   Decision-making processes

Kalahari Bushmen
39. The Kalahari Bushmen are hunter-gatherers who until comparatively recently were left largely to their own devices.  They were organized in small bands of between forty to sixty members whose status depended only on whether they were adults or children.   There were no leaders or headmen, and no village councils.  

40. The majority of decisions were to do with whether the band would move to a fresh site when the supply of bush food or game ran out at the old one, or shift to another waterhole in the wet season, or split into smaller groups in the dry season. These decisions were taken on the basis of public consensus.  This would emerge over many days, perhaps weeks, as band members discussed their affairs with each other. Women participated in these deliberations on an equal footing with men.  

Dongria Kondh
41. The Dongria Kondh are over 8,000 strong and one of the most isolated tribes in India. They live in small villages and hamlets in the Niyamgiri Hills of Orissa, in the east of the country. The Dongria regard it as their solemn duty to safeguard their sacred mountain, Niyam Dongar, and the rivers that rise within its forests. Their culture, identity and livelihood are dependent on the Niyamgiri Hills and they cannot live anywhere else.
42. Decision- making involves all members of the village – men and women – and is led and dominated by the village head. These leaders can be male or female and are chosen by the villagers. The government has imposed a system of village councils (or panchayats) but this has had little impact on decision-making in more remote villages.  A few village heads are widely regarded as leaders by the whole Dongria tribe, and are well respected. 
III   Participatory mechanisms

43. Several mechanisms have been developed in recent years to promote the participation of IPs in the work of international organizations.   Within the CBD the work of the 8(j) Working Group is well known.  The World Health Organisation has shown the way in participatory health research among IPs.  Of direct relevance to these Submissions is Paragraph 13 of IFC Performance Standard 7, which states that : 
If the client proposes to locate the project on, or commercially develop natural resources located within, traditional or customary lands under use, and adverse impacts can be expected on the livelihoods, or cultural, ceremonial, or spiritual use that define the identity and community of the Indigenous Peoples ... [their] land use will be documented by experts in collaboration with the affected communities of Indigenous Peoples...
44. This and other developments have encouraged community mapping exercises, which are indispensable to the formulation of land claims and are to be welcomed. 
45. Our own experience, however, is that it is still rare for national systems to allow IPs genuinely to participate in decisions that directly affect them.   On the contrary, it has sometimes seemed to us that the more directly the IP is affected by the decision, the less likely it is to have participated in the making of it.   We offer two examples of this below, although we know of many more.  
Kalahari Bushmen

46. In 1980 a new borehole attracted many Bushmen to a place called Old Xade.  As this settlement grew, it became increasingly impractical to make decisions in the old way (or, for that matter, to hunt and gather in the area around the settlement). A village council was duly formed, although opinions differ as to how effective or representative this was.   

47. In the much smaller settlements to the south, where about 650 Bushmen preferred to remain, life changed more slowly. People remained primarily dependent on hunting and gathering, and continued to conduct their affairs in the traditional way.  

48. In the mid 1980s the Government decided that the Central Kalahari Game Reserve should be confined to wildlife and began to “consult” the Bushmen about their relocation to new settlements outside the Reserve. In 1997 it moved the entire population of Xade out of the Reserve but was not able to persuade the residents of the smaller settlements to follow.     

49. These communities were represented by a small NGO named First People of the Kalahari (FPK), formed by the Bushmen themselves.   This did the best it could to persuade the Government that those who wished to remain in the Reserve should be permitted to do so, but an acute lack of funds and other resources made their task almost impossible.  

50. FPK’s problems were compounded by the decision-making process we have described.  This worked well enough when applied to familiar issues:  where to look for food or water, when to split into smaller groups.  It was much less effective when it came to presenting a common front to the authorities.  
51. Bushmen who had chosen to stay in the Reserve in 1997 did not regret their decision, but even with the help of FPK they found it difficult to formulate a strategy that would help them to remain in their settlements.  The predictable result was that they were able to offer only token resistance when Government forces expelled almost the entire population from the Reserve in early 2002.  Anyone tempted to stay was warned that he would receive no food, water or other support from the Government and would not be permitted to hunt. 
52. The Bushmen were left no alternative but to seek relief in the Botswana High Court. For more than three years FPK and Survival worked together to bring these proceedings to a successful conclusion. They did so, but throughout this period decision-making continued to present problems. 

53. This was the first time that most Bushmen had had anything to do with courts, and many were tempted to assume that their lawyers “knew best.”  The lawyers, on the other hand, were keen to ensure that their clients understood and agreed with their proposed strategy, but also needed to progress the litigation within the time constraints set by the Court.  Survival did its best to square this circle, but was not assisted by rules and procedures that had not been designed for hunter-gather claimants. 

54. The Bushmen’s problems were as nothing, however, compared to the problems which the Government made for itself.  Although it claimed to have engaged in “extensive consultations” with the Bushmen since 1985, it was quite unable to persuade the Court that in the intervening 17 years it had either elicited or paid any regard to their views as to whether they were willing to quit the Reserve.  

55. The Court therefore held that all 200 odd Applicants had been removed from the Reserve “forcibly, unlawfully and without their consent” and should be allowed to return to their homes.  We think there were several reasons for this debacle.  
56. One was that senior members of the Government thought that they knew better than the Bushmen what was in their best interests.  Bushmen had to be “integrated” into mainstream society for their own good, whether they liked it or not, and this would not happen so long as they remained in the CKGR.    
57. Another reason was the widely held conviction that since the Reserve was state land to which the Bushmen had never been granted formal titles, the Government was entitled to remove them from the Reserve as and when it chose.  It came as a genuine shock to many in Government circles when the Court ruled that on the contrary the Bushmen enjoyed both a legal and constitutional right to remain where they were.  

58. A third reason was the mistaken assumption that if the Bushmen accepted monetary compensation for the loss of their homes, as many did, they must be taken to have consented to their relocation. 

59. The evidence called at trial, however, showed that little or nothing had been done to explain to the Bushmen why they had been offered compensation or what the effect would be if they accepted it.  It was also apparent that most Bushmen found it difficult to understand how they could sell their ancestral land for money, given that it was not theirs sell:  it belonged to their forebears and to those who come after them.  The Court therefore declined to draw any distinction between those Bushmen who had accepted compensation and those who had not.   

60. Finally, and this was perhaps the cumulative consequence of the other reasons we have listed, the Government did not think it either necessary or appropriate to develop any “participatory mechanism” worthy of the name before it decided to remove 650 people from the only homes that most of them had known, to a place that the majority had never visited. 

61. High-ranking officials would from time to time descend on Bushmen settlements, tell them that game reserves were meant for animals and not people, and disappear again. Little or no effort was made to establish why so many Bushmen appeared reluctant to leave the Reserve, or what could be done to allay their concerns. Decisions were taken on an ad hoc basis with no thought for the likely repercussions. 

62. Both parties were the losers in this process. The manner in which it was seen to have treated its own citizens dealt a serious blow to the reputation of Botswana abroad.   For more than five years many Bushmen were forced to remain in relocation camps from which there was apparently no escape. 
63. Some 400 have now returned to the CKGR but their future remains uncertain.   Much may depend on a diamondiferous kimberlite at Gope, where the Aiku and Tsosono bands traditionally meet during the dry season.  It remains to be seen whether the Bushmen will be allowed to participate in decisions about the exploitation of this kimberlite, but the omens are not encouraging.  
64. Notwithstanding the Government’s persistent denials that the 2002 relocation had anything to do with diamonds, within weeks of judgment being handed down in Sesana the mineral rights to Gope had been assigned to Gem Diamonds.   A few months later the company conducted a series of consultative meetings with communities both inside and outside the Reserve.  Although operations at Gope are currently on hold pending an upturn in world prices, Gem Diamonds has been at pains to assure interested parties, including Survival International, that most Bushmen have expressed their firm support for a mine. 
65. Bushmen may have offered their support in the hope that they will eventually find work in the mine, or in the eco-tourist camp that the company has said it will build elsewhere in the Reserve.  But it is difficult to see how the Bushmen could give their FPIC to the mine in the current climate.  

66. The Government has insisted that only those Bushmen who were Applicants in the court case have the right to return to the Reserve, notwithstanding that many others who were unable to sign court papers have precisely the same entitlement.
  The Government has refused to lift the hunting ban even for the formal Applicants, and has barred all access to the borehole on which the Bushmen depend in times of drought. 

67. There is an obvious risk that many will have supported the mine in the hope that this will allow them a way back into the Reserve, and that the mine or camp will provide them with essential food and water when they are there.  These are not conditions in which consent can be “freely” given or refused.  Unless and until the Bushmen are told about the likely impact on their settlements of the roads and other infrastructure that the mine and tourist camp will entail, and of the cash economy that they will introduce to the Reserve, it is equally difficult to see how their consent can be “informed” either.  

68. Above all, although the senior management of Gem Diamonds has assured Survival that operations will begin at Gope only after the company has entered a binding contract with the Bushmen, negotiations on an agreement have yet to start.  

Dongria Kondh
69. There has been an equally abject failure to involve the Dongria in any “participatory mechanism” about the decision to mine bauxite on Nyam Dongar.  
70. British mining company Vedanta wants the bauxite to feed a one million ton aluminium refinery that it has built in nearby Lanjigarh. An estimated deposit of 80 million tonnes would be stripped out over 25 years or so, laying waste to some 660 hectares of forest land.  Mechanised extracting, blasting and crushing operations would cause round-the-clock disturbance to both people and wildlife. Swathes of forest would be cleared for access roads and conveyor belts to carry ore to the refinery.  There are fears that local streams and cultivable land would be polluted by air-borne particulates from the mine, the road and the conveyor.  These fears have already been realised at Lanjigarh itself. 
71. 13 Dongria villages lie within 4 kilometres of the site, and another 8 lie only five kilometres away.  None of them have been consulted about the mine but none can hope to escape its effects.  A way of life is likely to disappear forever.   

72. How is it possible to embark on an operation of this magnitude without obtaining the approval of the people who will be most directly affected by it?  The answer, says Vedanta, is that the state authorities have sought, and have obtained, the approval of the “local community” at two public hearings.  
73. These hearings focused on the refinery rather than on the mine.  Advance notices were published in local newspapers, but most Dongria Kondh have no access to papers and cannot read anyway. Many Dongria women do not even speak the state language.   Neither the state nor the company informed village heads about the project or the hearings. No delegations were sent even to the Dongria villages closest to the mine to discuss the project or explain what it would entail. 
74. Unsurprisingly no Dongria attended either hearing.  It would have made little difference if they had, because virtually no information about Vedanta’s proposals had been disseminated in advance or was available at the hearing itself.  An environmental impact assessment had been conducted, but its results had not been published.   No one who came to either meeting could have had anything other than the haziest notion of what either the refinery or the mine would involve.  

75. Positive steps are necessary if a remote, scattered and largely illiterate tribe is to be informed of a project on its lands.  No such steps were taken by either the state authorities or Vedanta itself.  As a result, more than 8 years after the project was first mooted, many Dongria still know very little about the mine or how it will affect them.
76. Information has begun to reach the villages only on a piecemeal basis, especially from activists and NGO workers, long after the mine has received official approval. The headmen who lead opposition to the mine distribute to other villages such news as they receive from the outside world, as and when they can.  As local awareness has increased, demonstrations have been organised and road blocks erected.  A few months ago a Vedanta jeep was burnt on the top of Nyam Dongar itself. 
77. Naturally, these developments have prompted a reaction.   Dongria villages have been offered material inducements in return for their support of the project.  Survival has been told of promises to build houses and schools, and to supply machines for grinding turmeric and other tools that the Dongria themselves cannot afford.  At the same time villagers have been warned that if they do not support the mine they will get nothing.  Some Dongria have been angered by these tactics, and on one occasion saris offered to Dongria women were burned in protest.
   
78. Opponents of the mine have been arrested and held in police custody.  A climate of fear now prevails in the area, as Survival researchers have readily confirmed after a visit to Nyamgiri two months ago.  It has become extremely difficult for villages to express their views about the project to outsiders, let alone to the state authorities or the company.
79. In an attempt to draw attention to this rapidly worsening situation, Survival filed a complaint against Vedanta under the OECD Guidelines for Multinational Enterprises.  In September 2009 the British Government upheld the complaint in its entirety, ruling that Vedanta had failed to respect the human rights of the Dongria Kondh to  practice their own religion;  to equality before the law;  not to be deprived of their means of subsistence;  and above all, to give or refuse their consent to the Lanjigarh mine.
80. At our urging  the Government went on to recommend to Vedanta that it should:

(1)
immediately and adequately engage with the Dongria Kondh seeking, in particular, the Dongria Kondh’s views on the construction of the bauxite mine, access of the Dongria Kondh to the project affected area, ways to secure the Dongria’s  traditional livelihood, and exploring alternative arrangements (other than resettlement) for the affected Dongria Kondh’s families.  The company should respect the outcome of the consultation process.  As a guide on how to pursue the consultation process the company should refer to the Akwe: Kon Guidelines; and
(2)
include a human and indigenous rights impact assessment in its project management process.  In doing so, Vedanta should pay particular attention to the creation of an adequate consultation process, prior to the finalisation and execution of a project, with indigenous groups potentially affected by the company’s activities. 

81. Vedanta has shown little inclination to follow either of these recommendations.  Its copy of the Akwe: Kon Guidelines, in the unlikely event that it has ever acquired one, remains firmly on the shelf.  
82. The company has sought instead to rely upon its alleged compliance with the domestic laws of Orissa and on the oft- repeated claim that, so far from suffering from their proximity to the mine, Dongria villages will benefit from the “upliftment” of their communities from the lowly state in which they now apparently find themselves.   In a letter to Survival it has explained that: 
As enlightened and privileged human beings we should try not to keep the tribal and other backward people in a primitive, uncared-and-unprovided-for socio-economic environment.  We have a strong obligation to provide them with education, health care and sustainable livelihood opportunities so that they may move forward with the rest of the world in an all inclusive growth path.

83. But the Dongria do not regard themselves as either “backward” or “primitive”, or their environment as one in which they are not cared and provided for.  On the contrary they have a robust, land-based economy and a strong sense of community.  They believe that they should be allowed to follow their own path in their own time, and that they should not have a new one foisted upon them by Vedanta or anyone else.        

84. The company’s conduct has at last begun to alienate important investors.  In the last few weeks both the Church of England and The Rowntree Trust - which has been in the vanguard of ethical investment for more than 100 years- have sold their stakes in Vedanta.   Others have followed suit.   The statement in which Rowntree announced its decision read in part: 

We have heard first-hand about Vedanta’s environmental and human rights abuses in Orissa, and believe Vedanta is pushing industrialization to the detriment of the lives and lands of local people and at great risk to its own reputation. This behaviour may be legal but it is morally indefensible. We have therefore decided to sell our entire stock in Vedanta.
85. It remains to be seen whether these developments, welcome though they are, will have any practical bearing on the plight of the Dongria.  There is clearly a risk that, just as in Botswana, both parties are the losers when one of them refuses to talk to the other.  

IV Key measures and challenges

86. There are obvious differences between the two cases we have highlighted, but also some obvious parallels.   
87. Racism has been a feature of both.  Like the Bushmen, the Dongria have undoubtedly been disadvantaged by their lack of land titles to most of the land they occupy.   Also like the Bushmen, they have lacked an organization that can effectively represent their interests.  Their traditional decision-making processes have not been able to generate the well- orchestrated and sustained campaign that their current situation demands, and they have had to rely to a greater or lesser extent on local NGOs. 
88. In both cases too, there has been much talk of the need to “develop” the community, and repeated assurances that this will only be possible if public authorities have their way.   The Bushmen or the Dongria may not be happy now, say their protagonists, but will eventually come to see that they have their best interests at heart.  
89. We believe that this sentiment lies at the root of the problem, and that it is crucial that those of us who are not indigenous accept that we do not know what is best for those who are; and that even if we did, we have no right, ever, to impose our own views in preference to theirs.  

90.  IPs no doubt have the same right to “development” as everyone else, but often have a different notion of what this entails.  The key challenge is surely to find a means by which IPs can improve their material conditions if and to the extent that they wish to do so, without at the same time undermining their integrity or robbing them of their sense of self-worth.  This will only be achieved if IPs themselves own the process and have the practical ability to enforce their collective rights.

91. The most important of these rights is undoubtedly the right to land.  Without this the IP will remain the junior partner in any decision-making process.  We cannot wait for the grant of formal tiles, however, before we implement FPIC.  As the report on the State of the World’s Indigenous Peoples has recently confirmed: 
Only a few countries recognize indigenous peoples’ land rights, but even in those countries, land titling and demarcation procedures have often not been completed, suffer delays or are shelved because of changes in political leadership and policies ... The lack of legal security of tenure remains a crucial issue for indigenous peoples almost everywhere.
92. We believe that FPIC is workable even without formal titles, and that progress must be made towards its practical realisation now. Nor can we wait for another UN convention, which would be years in preparation and might never see the light of day. Even if it did, States would still have to decide whether to ratify and implement it.  
93. Yet another declaration of general principles is unlikely to be of much use. We think that the Expert Mechanism should focus instead on a Code of Conduct to which States can give legal effect if and when they choose, and which corporations, conservation agencies and other interested parties can in the meantime voluntarily adopt. 
94. We accept that a voluntary Code may not be ideal, but believe that if it has the right support and is coupled with a viable complaints mechanism, it could provide a measure of protection over the short to medium term. 
95. The attached draft has obvious limits. In particular it relies on notions of contract and consent that may have little to do with the way that IPs currently make decisions.  
96. We think this is unavoidable.  IPs can only participate in decision-making if they are able to seek redress if their right are violated.   They can only do this if they are parties to an enforceable agreement with the proponent of the project.  The agreement will only be enforceable if its terms are sufficiently certain, are embodied in a written document and cannot be changed unless both sides agree.   

97. It will be equally important, however, to respect the internal structures and decision-making processes of the IP.   Views on a major project often differ and the opinions of headmen may not be shared by others.  The IP itself will have to decide who is to speak on its behalf, and there may be a significant delay while this is done. 

98. Even when representatives are eventually put forward doubts may linger, or may arise during the negotiation itself, as to whether they can genuinely be said to speak for the whole community.  We do not think that the Code can do more, however, than to require the proponent to have reasonable grounds to believe that the project has the consent of the community as a whole: see Rules 5 and 8.  This places the onus on the proponent to ensure that it deals with a negotiating team or other body that is, and so far as is reasonably practical can be seen to be, genuinely representative.   

99. In order to discharge this onus the proponent may need to recruit a suitably experienced team to establish how best to communicate with the community, and how the community orders its affairs.  But since the composition and qualifications of this team will again vary according to circumstance, we have not tried to provide for this in the draft. 

100. If and when it becomes apparent that there is no person or body able to negotiate an agreement, it will necessarily follow that the IP lacks the capacity to enter the requisite agreement.  The IP therefore cannot give its FPIC to the project and the project cannot proceed. 
101. This is a crucial point.  There are still many communities that simply do not have the ability to participate in the negotiation of an agreement with an outside entity.  No code can allow communities to be induced or coerced into arrangements that they do not understand and do not want.  Capacity building must come before development, and not simultaneously.    
102. Corporations must also, of course, be satisfied that it is in their own interests to adopt the Code, and therefore to commit to negotiating agreements with relevant IPs.  Corporations like Vedanta are unlikely to be persuaded of this, but with the help of the Expert Mechanism a properly drawn document could attract a wide measure of approval from more responsible organisations.  
103. Many proponents of large scale projects now recognise that without the support of local IPs they proceed at their peril:  they can expect protracted delays, additional security costs and serious reputational damage.   This is why (for example) members of the International Council on Mining & Metals
 are publicly committed to: 

engaging and consulting with Indigenous Peoples in a fair, timely and culturally appropriate way throughout the project cycle. Engagement will be based on honest and open provision of information, and in a form that is accessible to Indigenous Peoples. Engagement will begin at the earliest possible stage of potential mining activities, prior to substantive on-the-ground exploration. Engagement, wherever possible, will be undertaken through traditional authorities within communities and with respect for traditional decision-making structures and processes. 

104. A Code would make this easier to achieve.  It would allow corporations to look to one authoritative source for an explanation of their responsibilities, rather than to the miscellaneous assortment of declarations, guidelines and recommendations with which they are currently confronted.  
105. The Code would offer the particular advantage that a multinational corporation could seek prior, independent verification that it has obtained FPIC. This should boost the confidence of both the company and its investors, before substantial expenditure is incurred, that they will be able to refute any later complaint that the project has been imposed upon the community against its will. 
106. An accreditation process might also attract corporate support, although it would have to incorporate safeguards against abuse.  If independent auditors certify that the company has complied with the Code over the period of the audit, the company would be entitled to inform actual or prospective customers of that fact. A similar scheme is already operated by the Forest Stewardship Council, which allows wood products to carry the FSC label if producers have complied with ten principles of forest stewardship.   One of these is that:

the legal and customary rights of indigenous peoples to own, use and manage their lands, territories and resources shall be recognised and respected.    

107. The independent grievance mechanism proposed in our draft should not deter corporations.  The Code would allow corporations to continue to use any complaints procedure that they may have already put in place, subject only to the right of either party if and when necessary to refer the dispute to an independent third party.  

108. Corporations with no or an inadequate complaints procedure might find that their acceptance of the Code offered them the best protection against legal challenge.  As the Special Representative to the UN Secretary-General, John Ruggie, has observed:    
In order to fully discharge their responsibility to respect human rights, companies must provide a means for people who have had their rights adversely affected by the company to seek redress. Whatever form grievance mechanisms take, they must meet baseline due process standards to be credible and effective. At a minimum, a grievance mechanism must be legitimate, accessible, predictable, equitable, rights-compatible, and transparent. 

109. The Code would also assist corporations to perform due diligence.  Corporations which choose not to adopt it will again leave themselves open to legal challenge if they do not develop other ways to ensure that they properly investigate the likely impact of their projects and share the results of the investigation with the IP.  Professor Ruggie has defined the duty of due diligence as: 

the steps a company must take to become aware of, prevent and address adverse human rights impacts… Many corporate human rights issues arise because companies fail to consider the potential implications of their activities before they begin. Companies must take proactive steps to understand how existing and proposed activities may affect human rights… Based on the information uncovered, companies should refine their plans to address and avoid potential negative human rights impacts on an ongoing basis.

110. The consultants who conduct impact assessments are almost always paid by the proponent. This creates an obvious conflict. The IP will want an honest appraisal of problems that the employer may prefer to minimise, or to conceal altogether. 
111. Although the assessment will usually have to be submitted for approval to an environmental protection agency or other regulatory body, in our experience these often lack the resources or the expertise (and sometimes the political will) to do their job effectively.  
112. Ideally consultants should be independently appointed and remunerated from a third party fund, but this is a distant prospect. More realistically, the Code proposes that the impact assessment must be conducted in accordance with the Akwe: Kon Guidelines, and that the IP should be able to submit it to an independent expert for verification at the proponent’s expense.  
113. State agencies ought also to welcome a Code. At present they are left to deal with the social and economic upheavals that invariably accompany any large scale project pushed through in the teeth of local opposition, and are often ill- equipped to do so. 
Conclusion

114. We are well aware that no legal document can by itself correct the enormous imbalance of power between multinational corporations and IPs.  Indigenous spokesmen can still be bribed or coerced, documents can still be concealed or falsified, and compliance with the letter but not the spirit of a Code might even make things worse.  But if an independent grievance procedure is manned by the right mediators and adjudicators, we believe that over time a relatively simple Code of the sort we propose can make a real difference. 
23 February 2010.
� The comments that follow each Rule do not form part of the Rule itself, but are intended to explain the principle behind it and to assist its interpretation.  In the interests of brevity no attempt has been made even to summarise the underlying arguments, which are widely discussed in the literature.     





�For more information please visit www.survivalinternational.org/info.


 


� The terms “primitive” and “backward” remain part of the official lexicon in many countries.  


� We attach a couple of Survival publications which illustrate some of these problems.


� The UN draft Norms on Transnational Corporations are now only of historical interest.  They provided that “Transnational corporations and other business enterprises shall respect the principle of free, prior and informed consent of the indigenous peoples and communities to be affected by their development projects.”  





� The US Department of State has repeatedly condemned the Government's "continued narrow interpretation of a December 2006 High Court ruling [which has] resulted in the majority of San originally relocated from the Central Kalahari Game Reserve (CKGR) being prohibited from returning to or hunting in the CKGR."





� A video of this incident and other information about Vedanta’s tactics are available at: http://www.survivalinternational.org/behindthelies/vedanta





� whose members  include Anglo American, BHP Billiton and Rio Tinto
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