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THEME 1: INTERNATIONAL HUMAN RIGHTS FRAMEWORK RELATED TO INDIGENOUS PEOPLES’ RIGHT TO PARTICIPATE IN DECISION-MAKING 

A.   The Normative International Framework for the Right to Participation is the Right to Self-Determination, as affirmed in Article 1 in common of the two International Human Right Covenants (ICCPR and ICESCR):

1. All peoples have the right of self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development. 

2. All peoples may, for their own ends, freely dispose of their natural wealth and resources without prejudice to any obligations arising out of international economic co-operation, based upon the principle of mutual benefit, and international law. In no case may a people be deprived of its own means of subsistence. 

3. The States Parties to the present Covenant, including those having responsibility for the administration of Non-Self-Governing and Trust Territories, shall promote the realization of the right of self-determination, and shall respect that right, in conformity with the provisions of the Charter of the United Nations.
B. The UN Declaration on the Rights of Indigenous Peoples further affirms this right along with the related right to autonomy and self-government as one of the ways that Self-determination can be implemented for Indigenous Peoples:    

Article 3

Indigenous peoples have the right to self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.

Article 4

Indigenous peoples, in exercising their right to self-determination,

have the right to autonomy or self-government in matters relating to their internal and local affairs, as well as ways and means for financing their autonomous functions.

C. For the full exercise and expression of the right to Self-determination, two inter-related elements are essential as follows:
1.  The Right to Free Prior and Informed Consent   

For Indigenous Peoples, the Right of Free, Prior and Informed Consent (FPIC) is a requirement, prerequisite and manifestation of the exercise of their fundamental right to Self-determination as defined in international law.  References to “full, effective, direct and/or meaningful participation” in various international documents and standards have underscored the necessary scope and quality of participation for Indigenous Peoples on all levels.
Free, Prior and Informed Consent is a fundamental element of Indigenous Peoples’ ability to conclude and implement valid Nation to Nation Treaties and Agreements with other parties, to exert sovereignty and jurisdiction over their lands and natural resources, to participate in decision-making processes, to develop effective and fair mechanisms to redress and correct violations, and to establish the terms and criteria for any other negotiations or processes with States including the development of legislative or other decisions which may affect them.  
In Canada, Treaties No. 6, 7 and 8 all affirm the right to consent as an underpinning of the Treaty relationship between States and Indigenous Nations.   Treaty No. 6, concluded in 1876 between Her Majesty the Queen of Great Britain and Northern Ireland and the Plain and Wood Cree Indians and other Tribes of Indians at Fort Carlton, Fort Pitt and Battle River with Adhesions, states: 
“And whereas the said Indians have been notified and informed by Her Majesty's said Commissioners that it is the desire of Her Majesty to open up for settlement, immigration and such other purposes as to Her Majesty may seem meet, a tract of country bounded and described as hereinafter mentioned, and to obtain the consent thereto of Her Indian subjects inhabiting the said tract, and to make a treaty and arrange with them, so that there may be peace and good will between them and Her Majesty, and that they may know and be assured of what allowance they are to count upon and receive from Her Majesty's bounty and benevolence.”  [Treaty No. 6, paragraph 3, emphasis added]. 

Paragraphs 3 of Treaty No. 7 (1877) and Treaty No 8 (1899) contain almost identical  language  regarding consent. 
Free, Prior and Informed Consent as a right of Indigenous Peoples as an essential component for the exercise of a range of rights, has been acknowledged on many occasions in other international human rights instruments and by a range of UN experts, Human Rights mechanisms and Treaty monitoring bodies. 
Please refer to the following documents for more detailed documentation and references to UN instruments regarding the relevant scope and content of the right to FPIC, which can both be found on the web page of the UNPFII, http://www.un.org/esa/socdev/unpfii/:  

a) “Report of the International Workshop on Methodologies regarding Free, Prior and Informed Consent and Indigenous Peoples”, Chaired by UNPFII member Wilton Littlechild  17 – 19 January 2005, submitted to the UN Permanent Forum on Indigenous Issues 4th   session, May 16th – 27th, 2005 [E/C.19/2005/3]

b) “The UN Declaration on the Rights of Indigenous Peoples, Treaties and the Right to Free, Prior and Informed Consent:  The Framework For a New Mechanism for Reparations, Restitution and Redress”, submitted by the International Indian Treaty Council to the UN Permanent Forum 7th Session, April 21 – May 2, 2008, New York  [E/C.19/2008/CRP. 12]

2. The Right to Participation  

The Right to participation has also been clearly affirmed in a number of international norms and standards, for example: 

a)  The Universal Declaration of Human Rights (1948), Article 21:

1.   Everyone has the right to take part in the government of his country, directly or     through freely chosen representatives. 

2.  Everyone has the right to equal access to public service in his country. 
3.  The will of the people shall be the basis of the authority of government; this will shall be expressed in periodic and genuine elections which shall be by universal and equal suffrage and shall be held by secret vote or by equivalent free voting procedures.  

b)   CERD General Recommendation XXIII (1997): 

“4.  The Committee calls in particular upon States parties to:…(d) Ensure that members of indigenous peoples have equal rights in respect of effective participation in public life and that no decisions directly relating to their rights and interests are taken without their informed consent;” 

c)   The Plan of Action, 2nd International Decade the Worlds Indigenous Peoples: 

One of the 5 objectives of the UN General Assembly’s Plan of Action (adopted January 2005) is “promoting full and effective participation of indigenous peoples in decisions which directly or indirectly affect their lifestyles, traditional lands and territories, their cultural integrity as indigenous peoples with collective rights or any other aspect of their lives, considering the principle of free, prior and informed consent”. 

d)  ILO Convention No. 169  (1989) recognizes that Indigenous peoples have:

“the right to decide their own priorities for the process of development as it affects their lives, beliefs, institutions and spiritual well-being and the lands they occupy or otherwise use”. (ILO 169 Article 7) . Further, ILO Convention No. 169 requires States to fully consult with Indigenous peoples and to ensure their informed participation in decisions pertaining to development, national institutions and programs, cultural protections, and lands and resources. (ILO 169 Articles 2, 6, 16, 27 and 33)

e)   The United Nations Declaration on the Rights of Indigenous Peoples (adopted   

September 2007) affirms the right of Indigenous Peoples to participate in their own  

decision-making processes and in state processes regarding matters which may         

affect them in the following articles: 
Article 5:

“Indigenous peoples have the right to maintain and strengthen their

distinct political, legal, economic, social and cultural institutions,

while retaining their right to participate fully, if they so choose, in

the political, economic, social and cultural life of the State.”
Article 18:

“Indigenous peoples have the right to participate in decision-making

in matters which would affect their rights, through representatives

chosen by themselves in accordance with their own procedures,

as well as to maintain and develop their own indigenous decision-

making institutions.”
 Article 27:
“States shall establish and implement, in conjunction with indigenous

peoples concerned, a fair, independent, impartial, open and

transparent process, giving due recognition to indigenous peoples’

laws, traditions, customs and land tenure systems, to recognize and

adjudicate the rights of indigenous peoples pertaining to their lands,

territories and resources, including those which were traditionally

owned or otherwise occupied or used. Indigenous peoples shall have 

the right to participate in this process”.
f)    The most recent discussion of this right as a principle of international standard setting was at the UNFCCC COP 15 in Copenhagen (December 2009).   Recognition of the rights to participate in decision making and in particular Free Prior and informed Consent was included in proposed draft text on Long-term Cooperative Action (LCA), and on “activities relating to reducing emissions from deforestation and forest degradation”.  

The opposition by a few State Parties to the inclusion of a direct reference in the final agreement to the UN Declaration on the Rights of Indigenous Peoples regarding the Right to Free Prior Informed Consent and full and effective participation by Indigenous Peoples is clear evidence of the need for the work of this Study.  This is a very good reason why this Expert Seminar needs to take a strong position to call on all UN decision-making processes, including the UNFCCC process, to include the full and direct participation of Indigenous Peoples in its decision-making process and for State parties in the process to recognize the rights of Indigenous Peoples in all decisions regarding Climate Change prevention, adaptation and mitigation measures on the national level.  It is essential that full and direct participation for Indigenous Peoples in this critical decision-making process be implemented at COP 16 in Mexico. 

D. Treaties as a model for harmonious relations based on Consent and the Right to Participation in Decision-making   

1. The UN Study on Treaties, Agreements and Constructive Arrangements between States and Indigenous Populations

In 1989, the UN Economic and Social Council and the Commission on Human Rights      appointed Dr. Miguel Alfonso Martinez as Special Rapporteur to conduct a study on treaties, agreements and constructive arrangements between States and Indigenous populations. The Special Rapporteur’s “key points of departure”, summary of findings, conclusions and recommendations consistently underscore the consensual basis of Treaties and Agreements as an essential component upon which their original and ongoing viability is based.  The failure of State parties to respect the right to Free Prior and Informed Consent of Indigenous Nations is a principle cause of Treaty violations and abrogations, and results in a wide range of pervasive human rights violations.  It must be underscored again that Treaties by definition can be concluded only between two equally sovereign Nations.  Their continuing validity under both national and international law reaffirms the ongoing nature and quality of this relationship between Treaty Parties, based on equal standing and rights, mutual recognition and respect, and full participation based on the fundamental principle of Consent. 

Key examples from his final report include the following paragraphs (Final Report, [E/CN.4/Sub.2/1999/20] Dr. Miguel Alfonso Martinez):

58.  In addition, during field research, many indigenous sources (oceans apart)

consistently advised the Special Rapporteur that, on a number of occasions in the course of negotiations, the non-indigenous parties had failed to adequately inform their indigenous counterparts (that is, the ancestors of those indigenous sources) of the cause and object of the compact, frequently drafted only in the European languages and then orally translated. The linguistic difficulties this entailed for the indigenous parties often prevented them from gaining a full understanding of the true nature and extent of the obligations that, according to the non-indigenous version of those texts (or construction of its provisions), they had assumed. This situation was obviously not conducive to free, educated consent by the indigenous parties to whatever compact emerged from those negotiations. It follows, then, that those instruments would be extremely vulnerable in any court of law worthy of its name.

128. Turning now to the quasi-juridical term "other constructive arrangements", it must be recalled that this was defined by the Special Rapporteur from the start as "any legal text or other documents that are evidence of consensual participation by all parties to a legal or quasi-legal relationship". (43)

135.  The Special Rapporteur notes, however, that recognition of "autonomy" for

indigenous peoples within the State (whatever powers or restrictions thereto are

established), most probably will neither automatically end States' aspirations to exert eventually the fullest authority possible (including integrating and assimilating those peoples) nor nullify whatever inalienable rights these people may have as such.

136.  Moreover, the mechanisms through which "autonomy regimes" for indigenous peoples are being formulated and implemented must be assessed, on a case-by-case basis, for proof of free and informed consent by all parties concerned, especially indigenous peoples. (47)
2. Experts at the 1st United Nations Seminar on Treaties, Agreements and other Constructive Arrangements between States and Indigenous Peoples which met in Geneva from December 15th to 17th, 2003 underscored the vital importance of consent in paragraph 2 of their final conclusions and recommendations.  They affirmed that “that treaties, agreements and other constructive arrangements constitute a means for the promotion of harmonious, just and more positive relations between States and indigenous peoples because of their consensual basis and because they provide mutual benefit to indigenous and non-indigenous peoples”  (E/CN.4/2004/111, paragraph 3, emphasis added).  
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THEME 2: INDIGENOUS PEOPLES’ PARTICIPATION IN INTERNAL DECISION-MAKING PROCESSES
“Living in harmony with all of creation also means living in harmony with each other. In the Indigenous world, the process of decision-making must include the points of view and concerns of those involved with the goal of coming to consensus in reaching an agreement.  Unlike the non-Indigenous world where the majority rules and where one side is a winner and the other the loser, which leads to anger and hurt feelings, the Indigenous world seeks to have all parties come to a common agreement and have everyone leaving in a good frame of mind.”
-- Excerpt from “Decision-making by Consensus”, submitted for the Expert Seminar By Kenneth Deer, Mohawk Nation

A.  Introduction:   When the European settlers came to the North American continent, they began to make Treaties with many of   the Indigenous Nations on a Nation to Nation basis.  They also made trade, transit, land use and other agreements with Indigenous Nations.  
Representatives of  governments  including  the British Crown, as well as Spain, France, Mexico, the US and Canada, recognized the Indigenous Peoples they encountered as independent Sovereign Nations with the capacity and ability to conduct international relations, including making  peace, war and Treaties, in addition to carrying out the required self- government activities.   
For Indigenous Peoples, our status as independent Nations since time immemorial is based on an inherent spiritual, political, and social relationship with our lands, territories and resources.  Internal decision-making structures varied among the Nations and Peoples, but most were based on consensus decision-making, decentralization of authority, oral history, spiritual and ceremonial traditions for recognizing and transferring authority, clan and family systems including clan mothers in some Nations, and leadership by heredity (not elected) chiefs, leaders or headsmen.  

Even before Nation to Nation Treaty-making ended (although some current settlement processes in Canada are still referred to as “modern Treaty negotiations”), the US and Canada begin to pass legislation and make decisions in their courts that began to limit the jurisdiction and status of the Independent Indigenous Nations.    In the US, transformative decisions of the US Supreme Court of John Marshall in the 1830’s defined Indian Nations as occupying a position “resembling” wards of the federal government (Cherokee Nation v Georgia, 1831).   In 1832 Chief Justice John Marshall issued his decision in the case of Worcester v. Georgia maintaining that although Indian tribes in the United States had been treated as independent and sovereign nations since Europeans first arrived, they were now--domestic dependent nations possessing inherent sovereignty predating contact with Europeans.  Attributes of this sovereignty extend over their "members and their territory."  [United States  v. Mazurie, 419 U.S. 544, 557 (1975)]. 

The Indian Act in Canada (1876) and the Indian Reorganization Act (IRA) in the US (1934)  firmly established elected tribal government, decision-making and leadership selection systems for the Indigenous Nations who voted (by majority vote) to organize themselves under the IRA.    At that time, for many Nations, voting as a method of decision making was new, and for many it was culturally very foreign.    Today, by and large, electoral systems for selecting leadership as well as for internal decision-making by tribal governments have replaced traditional leadership structures.   

Even so, within that framework, there are a great number and variety of decision-making models being used today in both the US and Canada, far too many to cover in this brief regional overview.   Each Indian Nation and government should be encouraged to present their own unique situation and decision-making structure for this Study.    However, the recognition that many Indigenous Nations in North America have integrated key elements and principles of their traditional decision- making systems into modern “federally recognized” electoral systems is very important for an understanding of internal-decision making processes in our region.  This integration of “modern” and traditional internal decision making systems in North America and other regions is an important consideration for additional information gathering by this Study.
It is important to note that in some Indigenous Nations, intact and active traditional decision- making systems are still in place, many times operating parallel to a modern federally- recognized tribal government system.  The Hopi traditional system in the mesas of Northern Arizona, the traditional form of consensus decision-making among the Pueblos tribes in New Mexico, USA  as well as the Haudenosaune traditional long house in the US and Canada are three examples, although others exist as well.    Other examples and models from our region will be provided in the course of this presentation.   

It should also be pointed out that rather than accept an electoral decision making system and the authority of the US government in that regards, some Indigenous Peoples, Nations and communities in the US  have refused to be “federally recognized” at all.  They prefer to forgo the funding, services, programs and legal protections that come with recognition, and to remain who they are.  These include the Sovereign Independent Seminole Nation of Florida and Western Shoshone National Council, to name two examples from the US. 

B.  Indigenous Peoples’ Right for to Internal Decision Making is Affirmed by the UNDRIP in a number of Articles      

The preamble of the UNDRIP affirms the inherent rights which are essential to self-determination and decision making:      

“Recognizing the urgent need to respect and promote the inherent  rights of indigenous peoples which derive from their political, economic and social structures and from their cultures, spiritual traditions, histories and philosophies, especially their rights to their lands, territories and resources,”
The preamble also recognizes the “historic injustices” including the process of colonization which have deprived Indigenous Peoples of their lands as well as their right to development according to their own needs and interests, in other words, internal decision making: 
“Concerned that indigenous peoples have suffered from historic injustices as a result of, inter alia, their colonization and dispossession of their lands, territories and resources, thus preventing them from exercising, in particular, their right to development in accordance with their own needs and interests”,
 Many of the articles in the UNDRIP refer specifically to  various rights of Indigenous Peoples to determine and make decisions about  their own priorities in the areas of social, economic, and cultural development, as well as in matters  relating to  health, social services, education, land tenure, environmental protection, cultural expressions,  membership, legal systems, and a range of other activities.  The right to decision-making is both affirmed and required in carrying out essential these governmental functions.   
C.   We present at this time some specific examples from the US and Canada of  both traditional and “modern” internal decision- making structures and processes  used currently by Indigenous Peoples and Nations.  We also offer observations about the impacts of the structures and processes that have been put in place through the process of colonization, and how Indigenous Peoples have responded to them in the ongoing exercise of their inherent rights to self-government and decision-making.      
D.   Examples from the US:  Federal Law and its impacts on Indigenous Peoples’ internal decision-making   

1.  The “Trust Relationship” and the Concept of “Domestic Dependent Nations”  
By defining Indian Nations in the US as “domestic dependent Nations”, the Supreme Court of John Marshall laid the legal groundwork for the “Trust relationship” which continues today as the operative principle of relationship between federally-recognized Indigenous Peoples and the US government.  This relationship, as established by the Marshall decisions “resembles that of a ward to his Guardian” (Cherokee Nation v Georgia, 1831).    This concept of “domestic dependent Nations” or “dependent sovereignty” contains inherent contradictions that have continued to produce confusion as well as legal and political conflicts in US law a well as in relations with the US government and among Indigenous Peoples themselves.      

Under the Trust relationship, most property of Indigenous Tribes, and some property of Indigenous individuals in the US (i.e. individually owned Native land allotments) is said to be held in legal “trust” status for them by the United States.  The U.S. is considered under law to be responsible for administering the trust as the official “trustee”.  Such a trust relationship may benefit Indigenous Peoples in some situations, such as protecting recognized Indian lands from taxation and sale.  But in fact, the U.S. has on many occasions used this trust relationship directly against the Indigenous peoples it is supposed to be protecting, for example when it has accepted settlement money for lands, resources or Treaty violations on behalf of Indigenous Nations against their wishes (i.e. the Western Shoshone and Lakota)   

 Certainly, being identified as occupying a status resembling a “ward” has a range of impacts on the recognized right of Indigenous Peoples to make independent decisions regarding their lands and resources.   Some Indigenous Peoples in the US find it disparaging and a further violation of the original Treaty relationship.  On the other hand, some Indigenous Peoples, including many representing the federally-recognized Tribes, view the Trust responsibility of the US as an important negotiated relationship with many potential benefits for Indigenous Peoples if it is fulfilled correctly.  This could include using the power of the US government to defend Indigenous lands and resources against encroachment by third parties.    This has arguably not been the norm to date.   In fact, on December 8th 2009, after more than a decade of litigation, U.S. officials announced that the federal government has agreed to pay $1.4 billion to settle claims that it grossly mismanaged Indian trust accounts.  The potential settlement, which must still be approved by the US Congress and courts, would result in payments to roughly 300,000 individual Indian trust accounts. It would also create a $2 billion dollar fund to help consolidate ownership by tribes of Indian trust lands.  

The class action brought in 1996 alleged that the US Interior Department had been failing for more than a century to properly disburse payments from a trust fund set up to manage revenues from Indian land.  US Attorney General Eric Holder Jr. urged Congress to act quickly to approve the settlement. “Between the settlement and the trust reform measures that the secretary is announcing today, this administration is taking concrete steps to redefine the government’s relationship with Native Americans,” Holder said.

We have yet to see what this redefined “trust” relationship will entail or what impact it will have on the right of Indigenous Peoples in the US right to manage and make decisions about their own lands and resources.   Indigenous Peoples in the US are watching these developments with considerable interest.

2.  The Indian Reorganization Act and Indigenous Internal Decision-making structures 

Under the IRA of 1934, the US government established the system, structure and process for recognizing “Tribal Governments” that are used today by the majority of over 500 federally recognized tribes in the US.   Under its provisions, if a tribe requested to organize under the Act, and the majority of Tribal members voted to be so-organized, the tribe would submit a constitution and by-laws for the approval of the United States Secretary of the Interior.  To summarize:      
“The Indian Reorganization Act provided for the formation of "tribal governments" under federal authority as vehicles for Indian "self-government." The Act provided a model of government based on democratic and corporate structures often at odds with the original forms of organization among indigenous nations…. but the contradictions embodied in a concept of "dependent sovereignty" would continue to produce conflict and confusion in federal Indian law.” [ From “SOVEREIGNTY, A Brief History in the Context of U.S. "Indian law" by Peter d'Errico, Legal Studies Department  University of Massachusetts, Amherst USA]
Even for those tribes who decided not to become “IRA tribes”, and are organized under another designation, the vast majority of those who are “federally recognized” (and federally funded) in the US have adopted an electoral system in some form.   This basic system has replaced, insofar as recognition by the US government, the sovereign authority of traditional leadership structures.   On the plus side, the IRA afforded some protections, recognized and codified the right to internal self-government, and established recognition and protections for collective Tribal lands, which in the decades before it passed were being lost at an alarming rate as a result of the Dawes act of 1887 (amended in 1891 and 1906).     

It is important for us to note that the IRA affirms that its application cannot be construed as abrogating existing Treaty rights:      

All laws, general and special, and all treaty provisions affecting any Indian reservation which has voted or may vote to exclude itself from the application of the Act of June 18, 1934 (48 Stat. 984) (25 U.S.C. 461 et seq.), shall be deemed to have been continuously effective as to such reservation, notwithstanding the passage of said Act of June 18, 1934. Nothing in the Act of June 18, 1934, shall be construed to abrogate or impair any rights guaranteed under any existing treaty with any Indian tribe, where such tribe voted not to exclude itself from the application of said Act.  [IRA Sec. 478b - Application of laws and treaties]

It should be pointed out that many federally recognized Tribes and First Nations in the US, while now organizing themselves under an elective decision-making structure, have continued to use and incorporate elements of their original, traditional decision-making and leadership selection systems.  For example, in the Seminole Nation of Oklahoma, the Tribal Council is made up of representatives from each of the Nations’ bands, which members are born into.   Each band elects 2 representatives to serve on the General Counsel.    This reflects the pre-colonial method of Seminole leadership selection which was based on clan and family relationships.   The Navajo (Dine) and Tohono O’odham Nations elect  Council members by geographically by district or groups of neighboring communities, using a decentralized method reflecting their traditional approach to leadership as well as the distribution of families and small communities spread  over large land areas.

3) Examples of Traditional Indigenous decision making-systems still being used today:  
a. The traditional Indigenous decision making system still being used today is  the Haudenosaune consensus process used by the Six Nations in Canada/US (attached, Kenneth Deer’s description of this process)

b. Some of the 19 federally-recognized indigenous Pueblos in New Mexico USA do not have written constitutions nor do they have an election system for selecting leaders but instead still use the centuries- old “theocratic way” of appointing modern Tribal Governors.
c. The Yaqui Nation of Southern Arizona USA and Sonora Mexico:  Comparing the pre-colonial “Traditional authorities” governmental structure of the 8 Yaqui Pueblos which is still in place – and recognized by the Mexican government -- in Sonora Mexico and the IRA tribal government of the Pascua Yaqui Tribe in Arizona USA.  Different models for decision – making (“modern” and traditional) are used by one Nation living in two different countries.  Attached is the signature page of the Yaqui Traditional Authorities “Declaration on the Use of Pesticides in the Yaqui LANDA OF Sonora Mexico” (December 7th, 2006) as an examples of the traditional, collective, consensus decision-making process used today, with the required authorizing signatures of the political, spiritual, elders council and traditional military authorities of Vicam Pueblo, the Yaqui “head community” where the Declaration was presented.  
d. It is important to include examples from other regions of traditional governments and  decision-making systems still in place today whose authority is also recognized by State governments:   For example, the Kuna General Congress in Panama, the re-emergence of Mayan Traditional Authorities and legal systems in Guatemala (whose decision-making authority is  “politically but not legally” recognized by the Guatemalan government);  and the Maori traditional (Marae) structures in Aotearoa which are  legally recognized by the New Zealand  government.
E. Examples from Canada

1. The Indian Act was introduced in 1876 by the Parliament of Canada under the provisions of Section 91(24) of the Constitution Act (1867), which provided Canada's federal government exclusive legislative authority in relation to "Indians and Lands Reserved for Indians".  
It is important to note that Section 35 of the Constitution Act (1982) provides constitutional protection for “aboriginal and treaty rights” in Canada.  It defines the “Aboriginal Peoples” of Canada as “the Indians, Métis and Inuit Peoples”.
  According to the 2006 Canadian Census, there were 1,172,785 Aboriginal people in Canada, comprising 3.8% of the population.  
The original Treaty parties were the Indians and the British Crown.  The Maskwacîs Cree had to go to British High Court to ensure entrenchment of Treaty Rights before patriation of the Canadian Constitution.   

2. Models for decision-making

There may be several models to illustrate Indigenous Peoples’ participation in internal decision-making processes.  Summarily it can be stated that one model is statute or man-made and the other is an inherent right expressed through oral testimony and Indigenous language.  The biggest difference between the two models, and one that causes difficulties, is the source of authority.  The most significant examples in terms of historical application are the Indian Act governments and Treaty based governments like Cree Government:                                            
	International
	Treaty
	UN Declaration  /I.L.O./O.A.S.  
“Choice”


Orders of Government
	Crown: HMQ 
	The Great Spirit 

	Federal
	
	Kikpactinkosowin (inherent)

	Statutes 
	Provincial
	Members/Citizens of the Cree Nation

	Constitution/BNA Act
“Division of Powers”

s. 91, s. 92, s. 93
	Statutes 
	Chief and Council

	Indian Act Sections 74,81,83,88
	Municipal Government Act 
	Legislation

	
	
	Constitution

	
	
	External/Internal 


	External 
	Internal 
(Not submitted for outside approval)

	Federal
	Constitution --- Pipe

	Provincial
	Treaty 6  ---  Written  Pictograph

	Municipal
	Customary Law

	Indian Act Councils (2 year terms vs. hereditary)
	Traditional Law – Estates, Ceremonies

	(Levels of Government)
	Oral Traditions – Treaty 6 Song, Ceremony

	
	Cree Laws – 7 gifts

	
	Nature’s Laws – Environment

	
	By Laws [S. 74]

	
	(Incorporation by reference)


     3)  Indian Act of Canada:  decision-making subject to federal authority: 
· Elections process (Section 74)
· Chief and Council authorities (section 81)
· Bylaws (sections 81 and 83)
· Laws of general applications  (Section 88)
The difference is how leadership is selected, either by Indian Act Regulations or by those outside those regulations, for example, through Customary Law or First Nation Election Laws or Regulations.  A process example on how the different laws are respected is by way of a non-derogation clause in bilateral or trilateral (for example Child and Family Wellness) agreements.  The difficult challenge is an acceptable mechanism of recognition and respect by all the Treaty Parties. 
The other very significant and unwritten (in most instances) aspect is Nature’s Law and the many ceremonies and cultural expressions attached to this.  There are, for example, the traditional principles of leadership and the seven laws or gifts that can be expressed as inherent decision making processes.  Again, the respect for sacred ceremonies or knowledge thereof and traditional knowledge is critical to ensure decision- making is culturally practiced.  There is a sad chapter in Canadian history where there was an attempt to outlaw these practices and beliefs.  Thankfully they still exist to this day in varying degrees.  The challenge is how much of this information, if allowed, can be written to ensure survival.

4) Examples from the Maskwacîs Cree First Nations

Today in Canada some recognized First Nations (such as Ermineskin Cree First Nation) continue to incorporate and use many aspects of traditional government in their elected Council structure and system.  

Chief Victor Buffalo from the Samson Cree Nation shared the following experiences from a First Nation Council which operates under the provisions of the Indian Act, including the challenges this has created for the traditional First Nation decision–making process:           
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Maskwacîs Cree always 

had a right to participate 

in decision making, based 

on:

–

Ceremonies, Norms of Tribal 

customs, traditional laws

–

All members had a role 

•

Treaty-signing 1876

•

Our Nation’s survival 

depends on being equal 

participants w/State and 

maintaining cultural 

practices and language 

•

Canada’s Assimilation 

Policies, impacts:

--- loss of language &     

beliefs; crime & violence; 

high unemployment; health 

problems 

•

Court cases & litigation

•

Indian Act impacts on 

Samson Cree decision-

making 

•

External/Internal 

•

Recommendations 


F.   Areas recommended for further input and development in this Study:   Which traditional, oral-tradition based Indigenous governing structures and models for decision making are recognized by federal/State  governments as having negotiating and/or decision making standing and authority?  How does that relationship function today?  
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SESSION 3:  INTERFACE WITH EXTERNAL DECISION-MAKING PROCESSES RELATED TO ISSUES AFFECTING INDIGENOUS PEOPLES

A.  Introduction:   In the ongoing debate on the river of life, there is a view in some Indigenous communities that we may or must involve ourselves in external decision making processes.  Bearing in mind there is an argument by some that we as Indigenous Peoples should not participate in the mainstream processes because they are not ours and we must respect, maintain and promote our own ways.  The example is based on Federated States like Canada and the U.S.A. where there are Federal (National) Governments as well as Provincial or state governments.  The Parliamentary or Legislature (Provincial and Territorial) processes are external decision-making processes related to issues affecting Indigenous Peoples.  We have implemented the I.L.O. Convention 169 and the U.N. Declaration on the Rights of Indigenous Peoples as minimum standards by exercising our inherent right to self-determination.  The decision to participate directly is by choice so external decision making processes are considered as a way to protect, promote and enhance our Indigenous rights. (“It is a fight and it is better to be in the ring.”).  

B.  The following illustrations are pursuant to the current rights-based approach we have been implementing:  

1.  Participation in Parliaments and Legislatures:    The relevant articles of the U.N. Declaration and the I.L.O. Convention 169 are previously stated and the elements of choice and free, prior , informed consent are fundamental to this consideration (Note for example, Article 5 U.N. Declaration).   Once an Indigenous Tribe/Nation has decided to participate, it is usually with parameters that underscore that it is not “selling out” or “giving in”, indeed it is with an aggressive offense to ensure, for example, that our inherent right to self-determination is respected and honored.

In Canada, the preliminary essentials to participation are usually set out in a political party system, which can include Indigenous parties, according to the basic regulations as to requisite numbers for election to either a House of Commons or a Legislative Assembly.   At the Federal level in Canada there is a second Chamber (Senate) to which persons can be appointed (with or without an election for candidacy).

There are different ways to consider direct participation in Canada, for example:
  Federal House of Commons (1960)
                       Provincial Legislature 
1. Elected Member through Party System      1.  Elected Member through Party System 

2. Cabinet Appointment (Minister)                  2.  Cabinet appointment (Minister) 

3. Committee system

           
         3.  Committee system 

4. Block Vote



         4.  Opposition 

5.   Minority Gov’t/Opposition                                         * Nunavut                               
                                          


         * Northwest Territories
 

                    Senate (appointment)   
    Introducing bills, for example, s.16.                           Example:  Tax Exemption

    Committees  (Aboriginal/Human Rights) 
    Hearings on UN Declaration and UPR

     Recent examples of successful good practice that honors Court decisions on the     

        “legal duty  to consult” and implementation of U.N. Declaration Article 19 included Bill C-30     

        and MP Motions on the  (ILO/UN Declaration on the Rights of Indigenous Peoples ).            

        Important considerations regarding decisions about parliamentary participation include:
a) Constituency level decision (own First Nations Territory/Ceremony)
b) Party participation (Indigenous party)
 c)    Independent candidacy

2.   Other Examples:  The Indigenous Parliament of the Americas
Indigenous Members who have been elected to National Parliaments or Legislative bodies in the Americas have formed an Assembly to discuss common issues, challenges and ways forward in the best interests of Indigenous Peoples represented.  
3.   Seminar on the Application of Legislation on Indigenous Peoples Rights
There was an Expert Seminar held in Geneva (July 25 -26, 2005) at the Inter-Parliamentary Union (I.P.U.) with the Office of the High Commissioner for Human Rights (O.H.C.H.R.).  There was a follow up Expert Seminar on Implementation of National Legislation and Jurisprudence concerning Indigenous Peoples’ Rights:  Experience from the Americas (12-14 October, 2005). 
We recommend that this Study consider the Conclusions and Recommendations of both these Expert Seminars (HR/Arizona/IP/Seminar/2005/BP.7) as well as the Expert Seminar on the Administration of Justice (Madrid 12 to 14 November, 2003).
4.  Study on Treaty- based representation in Parliament
A study was conducted and paper presented by Kiera L. Ladner (March 30, 1996) on direct representation in Parliament based on legal arguments from Numbered Treaties in Canada.  

We recommend this also be considered by this Study. 
5.  The Right to Participation for Indigenous Peoples also includes the Right to Freely Pursue:
1.    Economic Development  
       a.   Financial Institutions (examples: Peace Hills Trust)
       b.   International business relations (examples: Maskwacîs international business and    

              trade relations with US, Korea, China and Nicaragua)     
       2.   Social development                    
              3.   Cultural Development
       a.   Example:  World Indigenous Nations (WIN) Games
   4.   Justice

a. Courts and Hearings on Indigenous Territories:  Indian Courts, Provincial court proceedings and Federal cases hearings on Indigenous Territories 
6.   The Right to Participation in International fora: representation on the Treaty Bodies at the International Level as members  (example:  Francisco Cali, CERD member)
We also recommend that this Study review the constitutions and mandates of Treaty Bodies and other international bodies to ensure that there can be direct participation of Indigenous Peoples at the highest levels including in the ILO. Mechanisms, U.N. Treaty Bodies (Human Rights Committee, Committee on the Rights of the Child, CERD, etc.), Regional Bodies like the OAS, the Human Rights Courts, the International Court of Justice and the OHCHR.

C.  Indigenous Peoples Decision-making interfacing with processes of the State (federal) or other jurisdictions:  Examples from the US     

The great Yaqui chief Anselmo Valencia once said “they used to fight us with their rifles and bayonets, and we fought them with our rifles, and arrows and machetes.  Now they fight us with laws and we have to learn to fight them also with laws”. 

The following examples of US law currently in effect demonstrate how Indigenous Peoples in the US have worked with the federal government and other jurisdictions to adopt laws recognizing decision-making powers that interface with the federal government to their advantage.  Other examples demonstrate how the federal government has imposed laws on Indigenous Peoples that restrict their ability to make and implement decisions directly affecting their live.   The various laws referred to as the body of Federal Indian law are complex, and often unclear and contradictory.   This is especially the case when the impacts of relevant case law and court decisions are considered which have been used to interpret their application, often to the detriment of Indigenous Peoples.    These laws create concurrent, conflicting and/or complementary jurisdictions with a range of impacts on Indigenous/tribal Nations’ decision-making.  They are also often complicated and hard to understand for grass-roots Peoples, tribal representatives and traditional leaders attempting to apply and/or challenge them in courts, or use them in their-day-to- day work.   

We are presenting the following examples, and also the attachments referred to in this section, not because the EMRIP necessarily needs to unravel the complexity of all the federal laws regarding the interfacing decision-making jurisdictions involving federal and state systems and Indigenous Peoples in the US.  Rather, we want to provide a few relevant examples of shared-decision making (co-jurisdiction) in place today to contribute to the understanding of this Study of the challenges Indigenous peoples face in our region as we work within the existing legal system to defend our self-determination, uphold Treaties and assert a rights-based approach to decision-making.

Some key examples and developments in the US include: 
1.  The Indian Child Welfare Act (ICWA), 1978 (25 USC 1901 et seq) recognizes the sole or shared (i.e. in states which fall under Public Law 280, see below) decision-making and jurisdiction of Indian Tribes over child custody proceedings in state courts.  It pertains to children who are tribal members, decedents of tribal members and in some situations where a tribe has so-asserted, non member children residing on Indian lands and reservations.  In some cases the jurisdictional and decision making powers of a tribe via tribal courts and other related programs regarding custody and care of children, termination of parental rights, adoptions and foster care placements within the tribal community, supersedes that of any other government or jurisdiction.    This important law was made at the strong demand of Indigenous Peoples in the US because before it was passed as many as 25 to 35 percent of the Indian children in certain states were removed from their homes and placed in non-Indian homes by state courts, welfare agencies, and private adoption agencies. In Minnesota, for example, an average of one of every four Indian children younger than age one was removed from his or her Indian home and adopted by a non-Indian couple.   
Another very important and unique provision of ICWA is that tribal/village traditional and customary law/standards have some application in a state court. For example, Section 1915(d) provides that “The standards to be applied in meeting the preference [placement] requirements of this section shall be the prevailing social and cultural standards of the Indian community in which the parent or extended family resides or with which the parent or extended family members maintain social and cultural ties.” 
ICWA, despite some ongoing loopholes, in particular regarding full implementation in some areas of the US, remains a very important example of an area of federally recognized and mandated decision-making authority for Indigenous Peoples in the most vital area of concern, the well-being of our children and the cultural integrity of their care and upbringing.   (For more information, see “A Practical Guide to the Indian Child Welfare Act:  Jurisdiction” on the Native American Rights Fund (NARF) web page, http://www.narf.org/icwa/index.htm).     
2.  The Native American Graves Protection and Repatriation Act (NAGPRA) adopted in 1990 (Public Law 101-601, 25 USC 3001 et seq.) specifically recognizes the rights of Native American tribes, Native Hawaiian organizations and individual lineal decedents to enter into agreements and negotiations with the United States government, its agencies and representatives to secure the return of ancestral remains, funerary objects, sacred items and other cultural patrimony, based on certain criteria.  It also provides for shared decision-making processes between various tribes and Peoples to resolve conflicting or concurrent claims.

It is very  important to mention that Indigenous Peoples in the US strongly advocated for, and entered into ongoing negotiations with the US government to draft and secure the adoption of both of the above two federal laws recognizing their jurisdiction and right to decision-making over two very critical areas of their lives and cultural survival. 

3.  Public Law 280, unlike ICWA and NAGPRA, is an example of a law adopted by the US government which recognizes “shared jurisdiction” but has worked to decrease or limit the decision-making authority of Indian tribes.   Under its “Plenary Powers doctrine” the US Congress claims, and in various instances has unilaterally asserted, the power to change the division of jurisdiction (decision-making) among the federal, tribal and state governments.  Public Law 83-280 adopted by the US Congress in 1953, was a substantial transfer of jurisdiction in “Indian Country” from the federal government to the states.   This transfer of jurisdiction was required (or mandatory) for the states specifically mentioned in the Act (Alaska, California, Minnesota, Nebraska, Oregon and Wisconsin).  It also permitted other states the option to acquire this jurisdiction. The Indian Nations which were affected by Public Law 280 were not given any choice over the matter. 

Before Public Law 280 was enacted, the federal government and Indian tribal courts shared jurisdiction over almost all civil and criminal matters involving Indians in Indian country. The states had no jurisdiction. With the enactment of Public Law 280, states received criminal jurisdiction over reservation Indians.  Public Law 280 opened state courts to civil litigation involving Indians that previously had been possible only in tribal or federal courts.  Indian Nations lost control over many criminal and civil matters within their territory.   

Indian opposition to Public Law 280 immediately focused upon the one-sided process which imposed state jurisdiction on Indian Nations and the complete failure to recognize tribal sovereignty, self-determination or consent.  As a result of this opposition and the passage of the Indian Civil Rights Act in 1968, Public Law 280 was amended to prevent more states from opting in without the consent of the impacted tribes, as authorized by a majority vote of tribal members.  As a consequence, there has been almost no expansion of Public Law 280 jurisdiction since 1968.  However, consent was not retroactive and in the states where it is still in effect, it causes ongoing concerns and difficulties for tribes and tribal members.  

4. Tribes have also decided to enter into a range of compacts and shared decision-making agreements with state governments and agencies in the US.  These include tribal-state compacts and agreements regarding  law enforcement, economic development, child welfare, social  services, education and natural resources (i.e. water rights) to name a few .  For more information, please find a comprehensive list of Tribal Compacts (inter-governmental or cooperative agreements) in NARF’s on-line National Indian Law Library: http://www.narf.org/nill/triballaw/index.htm.  
5.  In another important and relevant development, President Obama, in December 2009, made a commitment made to US Tribal leaders to implement an improved “consultation” process re: domestic programs impacting tribes, and to recognize a Nation to Nation relationship.   Secretary of the Interior Ken Salazar in his introductory remarks stated Interior Secretary Ken Salazar stated that “President Barack Obama respects the inherent sovereignty of Indian nations and believes that the federal government must honor its commitments to American Indian and Alaska Native communities” He affirmed on behalf of the President that “through treaties, court decisions, federal law, and the Constitution, the U.S. has sacred pacts with Indian nations that we must honor”.   When he spoke, President Obama openly acknowledged the bitter history of violated Treaties, poverty, disease and deprivation.  He agreed that “There was too little consultation between governments, and that's a major reason why things are the way they are today. Without real communication and consultation, we're stuck year after year with policies that don't work on issues specific to you and on broader issues that affect all of us. And you deserve to have a voice in both.”  

The President made a commitment to work in partnership with Indian Nations. He signed a Presidential memorandum calling for implementation of President Clinton’s Executive Order 13175 from November 2000, which was immediately abandoned by the subsequent administration.  It called for the establishment of “regular and meaningful consultation and collaboration between your nations and the federal government”.  He called upon every Cabinet agency to provide him with detailed plans within 90 days describing full implementation as well as plans for improving tribal consultation in areas such as health and education.

These steps are hopeful signs that there may be progress and new possibilities for shared decision-making for Indigenous Peoples and Nations in the US.  The forms and outcomes that its implementation will take have yet to be seen.  Despite renewed hopes, these commitments must be viewed in the context of the many failed promises of the past, as well as the continuing failure of the US to endorse the UNDRIP.    

D. Moving away from the failed decision-making processes of the past;  Example: The Indian Land Claims Settlement Act: and the Indian Claims Commission in the US

The US federal government entered into and ratified more than 400 treaties with Indian Nations from 1778 to 1871. These Treaties recognized and affirmed a broad range of rights and relationships including mutual recognition of sovereignty, peace and friendship, land rights, right of transit, health, housing, education and subsistence rights (hunting, fishing and gathering) among others.  Even though Congress unilaterally ended US Treaty-making with Indian Nations in 1871, the preexisting Treaties are still in effect and contain obligations which are legally binding upon the United States today.  The US Constitution’s reference to Treaties as “the Supreme Law of the Land” certainly includes and encompasses the US obligations in accordance with Treaties entered into in good faith with the original Indigenous Nations of this land.   

The US Supreme Court has confirmed the lack of good faith by the US in addressing its Treaty obligations with Indian Nation Treaty Parties.  In 1980, regarding violations of the 1868 Ft. Laramie Treaty with the “Great Sioux Nation” (Lakota, Dakota and Nakota), the Supreme Court affirmed a statement by the Court of Claims that “a more ripe and rank case of dishonorable dealing will never, in all probability, be found in the history of our nation”.
  However, despite this clear acknowledgement of wrongdoing by the US Supreme Court, the Treaty lands which were illegally-confiscated, including the sacred Black Hills, have never been returned.  A just, fair process in the US to address, adjudicate and correct these and other Treaty violations with the full participation and agreement of all Treaty Parties has never, to  date,  been established. 

The resulting denial of due process has been addressed by the CERD.   In its recommendations to the US in 2006 in response to a submission by the Western Shoshone National Council et al under the CERD’s Early Warning and Urgent Action Procedure
, the CERD identified the process established by the US for addressing violations of Treaties with Indigenous Nations, the Indian Claims Commission established in 1946 and dissolved in 1978, as a denial of due process which did not comply with contemporary human rights norms, principles and standards.  The CERD expressed concerns regarding the US assertion that the Western Shoshone lands had been rightfully and validly appropriated as a result of “gradual encroachment” and that the offer to provide monetary compensation to the Western Shoshone, although never accepted, constituted a final settlement of their claims.
  Further, because the ICC authorized this payment, which was then accepted unilaterally by the US government as “trustee” for the Western Shoshone, the United States has continued to claim that the case was “settled”.
The Indian Claims Commission was a unilateral, non-participatory and unjust failed process which did not effectively redress violations of either the spirit or intent of the nation to nation Treaties, at least from the perspective of the Indigenous Nation Treaties parties.  The establishment of a fair, transparent and fully participatory process to ensure that the mutual obligations established under these Treaties are fully honored, upheld and respected is an essential aspect of US’ compliance with its obligations under international Treaties.  

UN CERD, in its 2001 Concluding Observations directly towards the United States (CERD/C/351/Add.1 paragraph, 400) noted its concern “that treaties signed by the Government and indigenous nations, described as “domestic dependent nations” under national law, can be abrogated unilaterally by Congress…."   The CERD’s concluding observations continued, stating “The Committee recommends that the State party ensure effective participation by indigenous communities in decisions affecting them, including those on their land rights, as required under article 5 (c) of the Convention, and draws the attention of the State party to general recommendation XXIII on indigenous peoples which stresses the importance of securing the "informed consent" of indigenous communities…”

We have recommended that a process recently initiated by the United States Senate Subcommittee on Human Rights and the Law to review “United States Compliance with Human Rights Treaty Obligations” will consider the ongoing need to establish such a decision-making process with the full participation of both Indian Nation and US Treaty Parties in accordance with international human rights norms and standards, taking into account recommendations of the UN Treaty Monitoring Bodies.   

As affirmed in the UNDRIP’s preamble, “treaties, agreements and other constructive arrangements, and the relationship they represent, are the basis for a strengthened partnership between indigenous peoples and States”.  The Treaties between the US and Indigenous Nations and the relationship they are based on, if they are honored, respected and put into practice by all Parties, continue to be a foundation  for a range of shared decision-making on issues which require joint and or/shared decision making arrangements between States and Indigenous Peoples.        

E.    Recommendations for Development of new interactive structures and processes using a “Human Rights Framework” and ensuring full participation in decision-making by Indigenous Peoples  

1.  The UN Study on Treaties, Agreements and Constructive Arrangements between States and Indigenous Populations called for states to establish a “new jurisdiction” to address Treaty violations based on full participation: 
In his Final Report, [E/CN.4/Sub.2/1999/20] Dr. Miguel Alfonso Martinez presented a number of Conclusions and Recommendations under the heading "Looking Ahead".  One of the most important, and least developed to date, was his recommendation that, due to the failures and injustices of existing mechanisms to resolve conflicts arising from Treaty violations, an “entirely new, special jurisdiction” should be established within States (supported by public funds) to deal exclusively with “Indigenous Issues”.   The Rapporteur affirmed that this “new jurisdiction” or mechanism for conflict resolution must be “independent of existing governmental…structures".   

In paragraphs 306 – 308 of his Final Report, the Rapporteur presented some of the criteria and components he saw as necessary for this “new jurisdiction” to be a successful and viable tool for the resolution of disputes and redress of violations, including “those related to treaty implementation”.  A key component of this "new jurisdiction" would be a “body to draft, through negotiations with the indigenous peoples concerned new juridical, bilateral, consensual, legal instruments with the indigenous Peoples  interested”, as well as legislation “to create a new institutionalized legal order applicable to all indigenous issues and that accords with the needs of indigenous peoples;” 

The Rapporteur stressed that to effectively replace outmoded, oppressive and ineffective unilateral processes and structures, the full participation of Indigenous Peoples would be essential.  

 2. The UN Declaration on the Rights of Indigenous Peoples specifically calls upon States to establish, in conjunction with Indigenous Peoples, a process for the recognition and adjudication of rights pertaining to traditional lands, territories and resources and “all collective rights”.   The UNDRIP provides a framework for the establishment of, and Indigenous Peoples’ participation in, this process as follows:

· It is fair, independent, impartial, open & transparent, established and implemented in conjunction with indigenous peoples concerned (Article 27) 
· It gives due recognition to indigenous peoples’ laws, traditions, customs, land tenure systems, rules and legal systems of the indigenous peoples concerned and international human rights (Articles 27 & 40)
· Provides redress for Indigenous Peoples’ lands, territories, resources  traditionally owned, occupied or used  which were confiscated, taken, occupied, used or damaged without free, prior informed and consent; can include restitution of these lands and resources (Articles 27 & 28)
· Compensation shall be just, fair and equitable; If return of original lands is not possible, compensation shall take the form of lands, territories/resources equal in quality, size, legal status’; Monetary compensation or other redress can provided with the free agreement of the affected Peoples (Article 28)
· Provides effective remedies for all infringements of individual & collective rights (Article 40)     

· Indigenous peoples shall have the right to participate in this process (Article 27) 
F.  Conclusion

There is a need to review court decisions in our respective regions to ensure there is an effective mechanism for implementation of favorable decisions.   Also and finally, there is a similar need to ensure analysis and call for implementation of all recommendations on the right to participate in decision-making made to date, including all of those referenced in these interventions from the North America Region.   
Thank you, Hai Hai, Cheoque Utesia
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� Section 35 of the Constitution Act (1982): 


 (1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and affirmed. 


(2) In this Act, "aboriginal peoples of Canada" includes the Indian, Inuit and Métis peoples of Canada.


(3) For greater certainty, in subsection (1) "treaty rights" includes rights that now exist by way of land claims agreements or may be so acquired.


(4) Notwithstanding any other provision of this Act, the aboriginal and treaty rights referred to in subsection (1) are guaranteed equally to male and female persons.





� United States v. Sioux Nation, 207 Ct. Cl. 234 at 241, 518 F.2d 1298 at 1302 (1975), cited in United States v. Sioux Nation of Indians, 448 U.S. 371 at 388 (1980).   





� CERD/C/USA/DEC/1 11 April 2006


�  “The Committee is concerned by the State party’s position that Western Shoshone peoples’ legal rights to ancestral lands have been extinguished through gradual encroachment, notwithstanding the fact that the Western Shoshone peoples have reportedly continued to use and occupy the lands and their natural resources in accordance with their traditional land tenure patterns. The Committee further notes with concern that the State party’s position is made on the basis of processes before the Indian Claims Commission, “which did not comply with contemporary international human rights norms, principles and standards that govern determination of indigenous property interests”, as stressed by the Inter-American Commission on Human Rights in the case Mary and Carrie Dann versus United States (Case 11.140, 27 December 2002)”. Ibid para 6. 
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Maskwacîs Cree always had a right to participate in decision making, based on:

Ceremonies, Norms of Tribal customs, traditional laws

All members had a role 

Treaty-signing 1876

Our Nation’s survival depends on being equal participants w/State and maintaining cultural practices and language 







Canada’s Assimilation Policies, impacts:

     ---  loss of language &     beliefs; crime & violence; high unemployment; health problems 

Court cases & litigation

Indian Act impacts on Samson Cree decision-making 

External/Internal 

Recommendations 
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