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CONTRIBUTION OF NEW ZEALAND
TO THE STUDY OF 
THE EXPERT MECHANISM OF THE RIGHTS OF INDIGENOUS PEOPLES 
ON INDIGENOUS PEOPLES AND THE RIGHT TO PARTICIPATE 
IN DECISION-MAKING
Treaty of Waitangi and Māori language

1. The Treaty of Waitangi (the Treaty) is the founding document of New Zealand/Aotearoa and is a compact between the Crown and Māori.  The Treaty is a living document which influences the development, interpretation and application of law in New Zealand.  In this respect, the Treaty plays an important role in the enjoyment of Māori rights to participate in processes and decisions that affect them.

2. Māori is an official language of New Zealand (along with English and New Zealand sign language).  This means that Māori are able to participate in domestic affairs using their own language.  This includes all interactions by Māori with the three branches of Government: the House of Representatives, the Executive and the Courts.

Questions and answers

What participatory and consultation processes exist for Māori in relation to decisions that effect them?  What are the challenges effecting these processes?

3. There are a variety of processes that exist which ensure Māori are consulted on, and able to participate in, decision-making that affects them.

Participation and consultation when making legislation

4. Since 1867, Māori have had guaranteed representation in the House of Representatives.  Anyone of Māori descent can choose whether to be on the Māori roll or the General roll.  Since 1996, the number of Māori seats in the House varies according to the proportion of Māori registered on the Māori Electoral roll compared to the General electoral roll.  Currently there are 7 Māori seats in the House.

5. The House of Representatives also has a Māori Affairs Select Committee.  The House may refer to the Committee any issue with implications for Māori.  The Committee currently has 7 members, a majority of which are Māori.  The Committee is chaired by Tau Henare MP.  The current business of the Committee can be found on Parliament’s website, www.parliament.nz.

6. Government processes are designed to ensure that new legislation is consistent with the principles of the Treaty.  In particular, Ministers must indicate in Cabinet papers seeking to introduce a Bill into the House whether the Bill complies with the principles of the Treaty.  This may require an analysis of the effect of a policy on Māori.

7. Over thirty pieces of legislation refer to the principles of the Treaty.  In some cases, Acts impose a general obligation to take the principles into account.  In recent times, Parliament has preferred to specify the exact nature of the obligation in particular circumstances.  This may include ensuring Māori representative institutions are heard before a decision is made under the empowering Act.

Participation and consultation when applying Legislation
8. The Courts have held that the Treaty is part of the context in which relevant legislation is interpreted and have elaborated the principles of the Treaty.  Two of the principles are “active protection” and that the Treaty created a relationship “akin to a partnership”.  These principles include the obligations of good faith, informed decision-making and consultation.  These obligations are not absolute but the Courts have indicated that legislation will be interpreted consistently with the Treaty where possible.  There are cases where the Courts have implied into statutes and delegated legislation requirements to consult Māori in decisions that affect them.

9. There are also a number of statutes that explicitly require various levels of Māori involvement in decision-making.  These range from Māori representation on a decision-making Committee (see below), to requirements to take into account various aspects of Māori culture and society (eg: all decision-making of Local Authorities).  A common requirement is the duty to consult Māori on decisions affecting them.

Challenges

10. The key challenge in the provision of enforceable rights for Māori to participate in decision-making is striking the right balance between Parliament’s sovereign power to make and alter law and Māori rights recognised by the Treaty and subsequent constitutional conventions.

What are the key measures used to guarantee the right to participate in decision-making?  

11. The Courts have held (and successive Governments have agreed) that the Treaty is the founding document of New Zealand that establishes a living relationship between the Crown and Māori.  As noted above, many rights to participate are enacted by statute.  This means that all decision-making made under that statute must comply with that statute including any rights to participation by Māori.  Where decision-making bodies have failed to adequately enable Māori to exercise their rights, the Courts have held such decisions to be void.  The Courts may also imply rights of Māori to participate in decision making processes that affect them where they are not explicitly enacted.

What Māori decision-making processes exist?

12. Freedom of association in New Zealand is protected by the New Zealand Bill of Rights Act 1990.  All New Zealanders are able to legally incorporate companies, incorporated societies, charities and other ‘creatures of statute’ for the purposes of collective organisation.  The common law also recognises entities such as trusts.

13. There are some decision-making processes that are specific to Māori, for example the Maori Trust Boards Act 1955 sets up a number of Māori trusts for iwi and hapū to administer their assets for their collective benefit.  Many settlements for breaches of the Treaty also set up Māori trust boards to administer collective assets.

14. In addition, there are a new range of mechanisms arising whereby the Crown and Māori share the management and decision-making in relation to various assets.  For example in relation to the Te Arawa lakes, consent of both Te Arawa and the Crown is required before persons may build new structures or modify existing structures on the lakebeds.  The Crown and Māori continue to settle past Treaty grievances.  Further co-management mechanisms may be put in place.  

How are the rights of Māori to participate in decision-making incorporated into the process to implement the international human rights framework into domestic law?

15. New Zealand domestic law must be consistent with international instruments before such instruments are ratified.  In some cases, this may require specific legislation to be passed.  See above for how Māori participate in statute-making.  The Standing Orders of the House of Representatives require a national interest analysis (NIA) to be presented to the House before the Executive can ratify, accede to, accept or approve an international treaty.  Where a treaty will have implications for Māori, this can be outlined in an NIA.

16. There are no limitations on Māori participating at the international level regarding the Government’s record on indigenous rights.  One recent example is the complaint to the Committee on the Elimination of Racial Discrimination about the Foreshore and Seabed Act 2004.  The Committee found that the Act contained discriminatory aspects against Māori and asked New Zealand to resume a dialogue with the Māori community with regard to the legislation in order to seek ways of lessening its discriminatory effects.  In March 2009, the Government established a panel to review the Act.  The Panel presented its report to the government on 30 June 2009 and the Government is considering its response.
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