
EXPERT MECHANISM ON THE RIGHTS OF INDIGENOUS PEOPOLES
Study on "Indigenous Peoples and the Right to Participate in Decision-Making"

Submission of the National Indian Youth Council
A Non-Governmental Organization in Consultative Status to ECOSOC

The National Indian Youth Council is a national organization of indigenous peoples in the United
States of America and it submits its contributions to the four items ofthe study outline as follows:

1. Incorporation and Implementation ofthe International Human Rights Framework and
the Right to Participate in Decision-Making in the United States

The central government of the United States carefully avoids reference to the international human
rights framework in its policies on participation and decision-making generally, and it specifically
avoids the framework in its policies on American Indians and the right of participation. The two
primary policy statements are the Presidential Executive Order No. 13175 (6 November 2000) and
the President Barack H. Obama "Memorandum on Tribal Consultation" of November 5, 2009.

The first, issued under the administration of President William 1. Clinton, provides for consultation
and "coordination" as a means of participation, but the right is limited to "tribal officials," defined
as "elected or duly appointed officials of Indian tribal governments or authorized intertribal
organizations." The policy does not define "intertribal organizations" or state when they are
"authorized," but it clearly excludes Indian organizations that are not "tribal" or a political form
recognized by the central government.

The policy has not been consistently applied, and the term "policies that have tribal
implications,"meaning governmental actions that "have substantial direct effects on one or more
Indian tribes, on the relationships between the Federal Government and Indian tribes, or on the
distribution of power and responsibilities between the Federal Government and Indian tribes," has
not been consistently applied to honor the limited participation right of commentary on national
policy. One such example is the "roadless rule" for national forests, where the Clinton
Administration acknowledged the right of tribal governments to comment on roads in forests, but
the George W. Bush Administration position was that Indian tribes had no "interest" in a
modification of the "roadless rule," despite the impact of the rule on Indian treaty usufructuary
rights.

The Obama memorandum, issued on November 5, 2009, requires the heads of federal agencies to
provide a "detailed plan of actions" to implement Executive Order 13175 within 90 days ofthat date
and to provide a report on implementation of "the plan" within one year.

On February 23,2010 the United States Department of the Interior issued a new document, the
"Department of the Interior Plan to Develop a Tribal Consultation and Coordination Policy
Implementing Executive Order 13175." It again makes it clear that Interior, the leading United
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States agency for Indian law and policy, will not open formal avenues for commentary and
participation to individual Indians or other indigenous natives. Put another way, the concerns of
native women about what to do about excessively high rates of sexual predation and rape and about
domestic violence will not be heard. The concerns of75% of the Indian population of the United
States will continue to be ignored, and the majority of Indians will have no effective voice on their
lives and futures.

The presidential policies on "consultation," as an aspect of "participation," are not in accord with
Article 18 of the Declaration on the Rights of Indigenous Peoples, an international human rights
standard that only restates the prevailing human rights norms in the context of indigenous peoples.
It states that "Indigenous peoples have the right to participate in decision-making in matters which
would affect their rights, through representatives chosen by themselves in accordance with their own
procedures, as well as to maintain and develop their own indigenous decision-making institutions."
The Declaration does not limit the international human right of self-determination to tribal groups,
organized as political bodies, or institutions "recognized" by states, and it specifically encompasses
the rights and interests of indigenous individuals.

The National Indian Youth Council is an example of a representative group chosen by Indians. It
was formed in 1961 by individual Indians who were excluded from Indian decision-making
processes that did not take the viewpoints of young Indians into account, and it was a major
organization of the "Indian civil rights" or "Red Power" movement in the United States.

The limitation of the right of participation in consultation is part of a movement within the United
States to disengage the federal government from its responsibilities to individual Indians. The statute
that implements the federal obligation to Indians, the Snyder Act of 1921, states that the beneficiaries
of benefits are "Indians throughout the United States," and not Indian "tribes." The Census done in
2000 shows that the vast majority of the American population that self-identifies as "American
Indian" or "Alaska Native," 75.1%, live "off-reservation" (outside areas specifically designated for
Indians or Alaska Natives) and only 24.9% live on reservations or designated "Indian areas."

The shift in policy to retreat from obligations to Indians can be seen in the intentional change in the
definition of who is an "Indian." The classic definition is that it was a person who (1) had an
ancestor who lived in the Americas prior to 1492 and who (2) is recognized as being an "Indian" in
his or her community. The prevailing definition today is an individual who is a member of a
"recognized" Indian tribe. That disenfranchises the major of Indian individuals from that status,
despite the fact they are of bona fide Indian ancestry.

Recently, in October of 2009, December of 2009 and January of 2010, the United States
Departments of Interior, Justice, Labor, Homeland Security and Veterans Affairs held consultations
on the right of "consultation," and limited notice and participation to "federally recognized tribes,"
thereby excluding Indian organizations and the indigenous individuals as envisioned in Article 18
of the Declaration.
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Current United States policy represents a move to abandon the general responsibility to American
Indians and to restrict participation in developing policy and legislation to only those indigenous
organizations that have the right to distribution benefits to American Indians under the Indian Self-
Determination and Education Assistance Act of 1975. In sum, the United States does not observe
the human right in a meaningful manner.

2. Indigenous Peoples' Own Decision-Making Processes and Institutions

The general federal policy ignores the concept of civil society and the fact that individual American
Indians and Alaska Natives are active participants of civil society in many ways. Aside from the
National Indian Youth Council there are Indian organizations that are organized around specific
subject areas, including women, the elderly, educators and students, employment, law and justice,
environment and other subj ects. There are many organizations called "grassroots," including ad hoc
political organizations and associations or other special groups such as "The Forgotten People,"
individuals affected by destructive U.S. policies to "settle" the Navajo-Hopi "land dispute" and
"Dooda Desert Rock," an environmental organization in the American Southwest.

Although there is an active American Indian civil society, it is excluded as amatter of general policy,
and ignored in practice, in favor of more malleable "tribal" representatives.

3. Participatory and Consultative Mechanisms

Neither state-level (i.e. national governmental) institutions nor national indigenous organizations
(e.g. the National Congress of American Indians) have formal participatory or consultative
mechanisms that involve indigenous individuals. There is some involvement by nonprofit
organizations on the level of the U.S. States or subject matters (e.g. education or women's
programs). However the civil society concept, and means of implementing it, has not yet reached
general consciousness in the United States.

4. Identification of Key Measures and Challenges to Guarantee the Right of Participation

The United States has refused to acknowledge the Declaration on the Rights of Indigenous Peoples
as a relevant statement of particularized international human rights that happen to affect indigenous
peoples. The U.S. refuses to even consider principles of the Declaration as "guidelines," as
suggested by the United Nations Committee for the Elimination of Racial Discrimination.

While that is a major impediment, the more specific barrier to the implementation ofthe right in the
United States is the abandonment of the general obligation to American Indians and Indigenous
Peoples within the United States in favor of a limited acknowledgment of a limited participation
right only for the leaders of Indian "tribes" that happen to be "recognized" by the United States. That
excludes individuals who do not meet the prevailing definition of "Indian" as someone who is a
member of a "recognized tribe," who are not "tribal leaders," or who are generally ignored because
of the fact that the United States does not acknowledge all of its indigenous peoples and groups.
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That is generally true of decision-making on the national level. Local-level decision-making is more
difficult to categorize because it revolves around local political organization. There is a lot of
division on decision-making on issues such as protecting indigenous cultural sites. For example,
there have been public consultations on protection of cultural sites of mountains sacred to indigenous
peoples ofthe American Southwest (the San Francisco Peaks in Arizona and Mount Taylor in New
Mexico) that have been the occasion for overt hate activity. Some State-level (i.e. local) decision-
making involves Indians identified as such, for the promotion of on-reservation projects or inclusion
in off-reservation programs, such as education or health care.

The National Indian Youth Council observes that there needs to be a revisit of basic relationships
in the United States with an improved understanding of the right of participation and how it should
work in practice. The United States must revisit its policies on the recognition of Indian and Alaska
Native groups, who is an "Indian," and how all indigenous populations within areas of the United
States (including Caribbean and Pacific territories or possessions) can exercise the right of
participation.

Conclusion

It is tragic that the United States of America, a state with significant populations of indigenous
peoples, is attempting to severely limit indigenous voice and participation. The Interior Department
is the maj or federal agency that sets indigenous policy, and drives legislation that affects indigenous
peoples (including indigenous peoples of United States possessions and interest areas ofthe Pacific),
and other agencies affect the lives of indigenous peoples. Just as this study is being done, the United
States is framing policies that impact the issue of participation and indigenous peoples. It proposes
to ignore all voices except those of Indian tribes it recognizes. That excludes the interests of non-
recognized tribes, individual Indians and other native and indigenous individuals.

It more specifically excludes the interests of native women who are impacted by sexual assaults and
violent crimes and individual Indians who live off-reservation or whose interests are not adequately
represented by "tribal leaders" in "recognized" tribes.

The United States continues to deny the right of participation.

The National Indian Youth Council, Inc.
318 Elm Street, S.E.
Albuquerque, NM 87102
United States of America

(505) 247-2251
Norman Ration,
Executive Director

* * *
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