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I. International Law Relating to the Right of Indigenous Peoples to Participate in               Decision Making

A. General Considerations:

“In the particular context of indigenous peoples, notions of democracy (including decentralized government) and of cultural integrity join to create a sui generis self-government norm. The norm included two distinct but interrelated strains. One upholds spheres of governmental or administrative autonomy for indigenous communities: the other seeks to ensure the effective participation of those communities in all decisions affecting them that are left to the larger institutions of decision making.” [Anaya, Int. Law & IP’s pg 151] 


At the outset, it will be important for the EMRIP study to set forth the evolution and development of concepts such as ‘participation’ and ‘consultation’ in international law. With the demise of the era colonialism and imperialism, new democratic and inclusive principles emerged in international law, which became the basis for determining the ‘legitimacy’ of State government. Participatory democracy became the fundamental core of democratic governance, and ‘consultation’ evolved as a vehicle for individuals and collectives to interface with State government. These democratic precepts and principles eschewed authoritarian forms of government, and favored government ‘by the people and for the people’. Taken together, these principles articulate and establish a right to “political participation”. [see Gregory Fox, “The Right to Political Participation in International Law”, 17 Yale J. Int’l. 539 (1992)].


With the passage of the United Nations Declaration of the Rights of Indigenous Peoples (UNDRIP),  the right of indigenous peoples to participate in decision making has not only been confirmed in international law, but a new and critical standard for ‘effective’ indigenous participation in decision making has emerged. This standard, which is referred to as FPIC (Free Prior and Informed Consent) has been adopted by human rights bodies including the CERD and the UN Sub-Commission. See section ‘C’ herein.
B. Effective Participation, Consultation and Free Prior Informed Consent:


‘Consultation’ refers to the process and/or procedure by which indigenous peoples participate in decision making by States on issues which impact and affect their lives. For example: Article 6 of ILO Convention 169 requires States to consult with indigenous peoples regarding legislative or administrative measures that directly affect them, and that this consultation should be  through appropriate procedures and through their representative institutions. It is important to note that although the Convention requires that ‘consultations’ be pursued in good faith and with the objective of achieving agreement or consent, the ILO authorities have conceded that ‘consultation’ does not have to result in agreement with indigenous peoples. [Statement of the International Labor Office in the Report of the Committee on Convention 107, International Labor Conference, Provisional Record 25, 76th Sess. at 25/12 para. 74 (1989)] 

NOTE: Compare ILO Article 6 with UNDRIP Article 19. Article 19 sets forth clearly that the purpose of State consultation and cooperation with indigenous peoples is “in order to obtain their free, prior, and informed consent…”

It is clear that the right of ‘consultation’ referred to in ILO 169 is not the same as FPIC. The latter sets a standard for “effective participation in decision making” while the former provides for a right to be informed and heard on any particular issue, but not necessarily a right to consent to State action before it is undertaken. It is for this reason that the EMRIP should discuss and endorse FPIC as the appropriate standard and criterion for the effective participation of indigenous peoples and communities in decisions that affect their lives, territories and resources.


There are other related rights that the EMRIP may want to address and distinguish such as the Right to Freedom of Opinion and Expression which is considered “essential to full and effective participation in a free and democratic society”, see A/HCR/RES/12/16, 12 October 2009. 

C. International Human Rights Documents & Commentaries Relating to the Human Right of Indigenous Peoples to Participate in Decision Making under the standard of Free Prior Informed Consent (FPIC):
ILO Convention on Indigenous & Tribal Peoples – Article 6 (relocation), Article 6,7,15 (land, development and resources); see also UN Sub-Commission on the Promotion and Protection of Human Rights on the Norms on the Responsibility of Transnational Corporations and other Business Enterprises with Regard to Human Rights, (E/CN.4/Sub.2/2003/38/Rev.2 para. 10) referencing the ILO Convention requiring transnational corporations to apply the ILO standards and FPIC to development projects impacting IP’s;

Declaration on the Rights of Indigenous Peoples:

Article 10 – Forcible removal from lands and territories, relocation;

Article 11 – Right to redress and restitution for property taken without free, prior informed consent;

Article 19 – Consultation and cooperation to obtain FPIC before legislative or administrative action is taken;

Article 28 – Right to restitution and redress for lands, territories and resources traditionally owned or occupied without FPIC;

Article 29 – Prohibits storage or disposal of hazardous materials on indigenous lands without FPIC of indigenous concerned;

UN Committee on Economic, Social and Cultural Rights – GR XXIII 51 (1997)  Right of IP’s to participate in “public life” , prohibition on State decision making which impacts IP’s “rights and interests”; Concluding observations to Australia (2000) requiring Australia to “ensure effective participation of IP’s in decisions affecting their land rights”; Concluding observations to Columbia (2001) requiring State to seek consultation and consent of IP’s before implementing development projects or public policies affecting them; 

Convention on Biological Diversity (1992) Article 8(j) requiring States to respect & preserve indigenous knowledge, innovation and practices and (its)…application with the approval & involvement of IP’s, see also Fifth Conference of the Parties (COP) CBD Decision V/16 requiring States to obtain prior informed approval and to ensure the effective involvement of IP’s in decisions relating to the conservation and sustainable use of biological resources;

UNCED 1992, Rio Declaration requiring States to enable the “effective participation” of IP’s in achieving sustainable development;

UN Sub-Commission on the Promotion and Protection of Human Rights on the Norms on the Responsibility of Transnational Corporations and other Business Enterprises with Regard to Human Rights, (E/CN.4/Sub.2/2003/38.Rev.2, para. 10); Transnational corporations must respect the rights of indigenous and local communities “consistent with human rights standards …including FPIC.”

NOTE: For additional sources in international and regional human rights instruments see: An Overview of the Principle of Free Prior and Informed Consent and Indigenous Peoples in International and Domestic Law and Practice by Pashuram Tamang PFII/2004/WS.2/8.

II. 
The Evolution of International Human Rights Standards for the Protection of Indigenous Peoples – The Special Situation of the Indigenous Peoples of the Non-Self-Governing Territories.


There is a common misconception that international law relating to the human rights of indigenous peoples evolved because of the Cobo Report and ILO Conventions, and later evolved into the Declaration on the Rights of Indigenous Peoples. This is false. Long before the UN Human Rights Conventions were conceived and came into force, the United Nations had begun to address and examine the right of indigenous peoples residing in colonies to self-governance.


There is a distinct body of international human rights law that deals with peoples and territories that are not self-governing. These peoples and their traditional lands were subjected to imperialism and domination by foreign powers during the colonial period and were denied the most fundamental of all human rights, the right of Self- Determination. 


When the United Nations was created it recognized the special situation of the peoples of the Non Self-Governing Territories (NSGT’s), and established a unique system that was meant to assist these peoples in attaining … “a full measure of self-government”....  Chapter XI Article 73 of the Charter of the United Nations committed the UN system and its member states to a “sacred” trust obligation with regards to these peoples and their traditional lands. The sacred trust obligations assumed by administering states were as follows: 

“a. to ensure, with due respect for the culture of the peoples concerned, their political, economic, social, and educational advancement, their just treatment, and their protection against abuses;

b. to develop self-government, to take due account of the political aspirations of the peoples, and to assist them in the progressive development of their free political institutions, according to the particular circumstances of each territory and its peoples and their varying stages of advancement;

c. to further international peace and security;

d. to promote constructive measures of development, to encourage research, and to co-operate with one another and, when and where appropriate, with specialized international bodies with a view to the practical achievement of the social, economic, and scientific purposes set forth in this Article; and

e. to transmit regularly to the Secretary-General for information purposes, subject to such limitation as security and constitutional considerations may require, statistical and other information of a technical nature relating to economic, social, and educational conditions in the territories for which they are respectively responsible other than those territories to which Chapters XII and XIII apply.”

Chapter XII Article 76 of the Charter established an International Trusteeship System to address and oversee the process for the progressive development towards self-government or independence of each territory and its peoples. The purpose of the System was:

“a. to further international peace and security;

b. to promote the political, economic, social, and educational advancement of the inhabitants of the trust territories, and their progressive development towards self-government or independence as may be appropriate to the particular circumstances of each territory and its peoples and the freely expressed wishes of the peoples concerned, and as may be provided by the terms of each trusteeship agreement;

c. to encourage respect for human rights and for fundamental freedoms for all without distinction as to race, sex, language, or religion, and to encourage recognition of the interdependence of the peoples of the world; and

d. to ensure equal treatment in social, economic, and commercial matters for all Members of the United Nations and their nationals, and also equal treatment for the latter in the administration of justice, without prejudice to the attainment of the foregoing objectives and subject to the provisions of Article 80.”
Indigenous peoples were specifically included in the UN Decolonization process, and references to “indigenous” populations appear in several of the General Assembly Resolutions relating to the Trusteeship System and the obligations of the “administering States” which had oversight of the NSGT’s.  These references verify that indigenous peoples were to be included in governmental processes relating to decision-making in the administration of their own colonized territories, and that they were to have been included in the international United Nations decision-making processes relating to the Trusteeship System as well. The specific references to Indigenous ‘inhabitants’ and ‘populations’ in this body of human right law were to insure that the indigenous peoples of the NSGT’s would be prepared for self-governance and the free exercise of their right to Self-Determination.

#1. The United Nations Charter (section 73) requires that each administering state report annually to the council and the Assembly on the measures it is taking to prepare the NSGT’s and their peoples for self-government. G.A. Resolution 142 (II), 3 November 1947, Standard form for the guidance of Members in the preparation of information to be transmitted under Article 73 (e). This resolution requires that States provide particular information about indigenous peoples of the NSGT’s including:


Section I. [Government] D.5. (e) “The extent of participation of indigenous and non-indigenous inhabitants in the administrative and judicial services of government and in the legislative and advisory bodies;”


Section III. [Education] J (j) “The Protection and development of indigenous art, literature and folklore in the Territory;


Section IV. [Economic Conditions] 10c “Land Tenure: Statements of area and type of land held by: indigenous inhabitants (individual or communal), the government, non-indigenous inhabitants (by country of origin).” 

Note: This resolution imposed on States the obligation to identify and demarcate indigenous territories in the colonies.

#2. G.A. Reso. 637 (VII), 16th December 1952, the right of peoples and nations to self-determination states at section A3: 

[see http://daccess-dds-ny.un.org/doc/RESOLUTION/GEN/NR0/079/80/IMG/NR007980.pdf?OpenElement]

“3. The States Members of the United Nations responsible for the administration of Non-Self-Governing and Trust Territories shall take practical steps, pending the realization of the right of self-determination and in preparation thereof, to ensure the direct participation of the indigenous populations in the legislative and executive organs of government of those Territories, and to prepare them for complete self-government or independence.”


Section B of the resolution recommended that administering states include in their reports to the General Assembly (under Article 73 of the Charter)…. “details regarding the extent to which the right of peoples and nations to self-determination is exercised by the peoples of those Territories, and in particular regarding their political progress and the measures taken to develop their capacity for self-administration, to satisfy their political aspirations, and to promote the progressive development of their free political institutions.”

#3. G.A. Reso. 644 (VII), 10th December 1952, Racial Discrimination in the Non-Self-Governing Territories called upon administering states to abolish discriminatory laws in the territories and to examine any laws which were based on race or religion. Preambular paragraph three states: “Recognizing that there is a fundamental distinction between discriminatory laws and practices, on the one hand, and protective measures designed to safeguard the rights of the indigenous inhabitants, on the other hand.” This language makes clear that ‘special measures’ for indigenous peoples were needed to address past discrimination, and that such measures were not considered discriminatory. [see http://daccess-dds-ny.un.org/doc/RESOLUTION/GEN/NR0/079/87/IMG/NR007987.pdf?OpenElement]
#4. G.A. Reso.  752 (VIII) 9 December 1953, Attainment by the Trust Territories of the objective of self-government or independence requested the Trusteeship Council to commence reporting to the General Assembly on  progress made in specific areas by administering states to further the goal of ‘self-government’… “in particular measures taken in respect of …. (d) the training and appointment of indigenous persons from each Trust Territory for positions of responsibility in the administration”. [see http://daccess-dds-ny.un.org/doc/RESOLUTION/GEN/NR0/086/17/IMG/NR008617.pdf?OpenElement]
#4. See also G.A. Reso. 744 (VIII) 27 November 1953, Association of representatives from Non-Self-Governing Territories in the work of the Committee on Information from the Non-Self-Governing Territories in which the General Assembly ‘invited’ administering states to include in their delegations to the UN … “indigenous representatives specially qualified to speak on (economic, social and educational policies) these matters as they relate to the Territories”. This resolution underscored the importance of real “participatory democracy” in the decolonization process as the General Assembly itself wanted to insure indigenous direct participation in the work of the UN itself. [see http://daccess-dds-ny.un.org/doc/RESOLUTION/GEN/NR0/086/09/IMG/NR008609.pdf?OpenElement]
SUMMARY:


These are a few of the General Assembly Resolutions that specifically relate to the human rights of indigenous peoples ‘under colonial domination’. There are many other significant actions that the United Nations System has taken with regards to the NSGT’s including declaring two International Decades of Decolonization, the last of which ends in 2010! See article, Second International Decade of Decolonization Ends Unnoticed, by Joyce van Genderren-Naar.  [http://www.normangirvan.info/wp-content/uploads/2009/11/joyce-naar-second-international-decade-of-decolonization.pdf]
III. 
Indigenous Peoples Participation in Internal Decision Making Processes:

A. Autonomy vs. Integration – A Starting Point:

The EMRIP should consider an initial discussion of the principles of Autonomy and Integration in this section of the study. This background ties in directly to the change and evolution of international law away from concepts of the authoritarian Nation/State towards diversity and pluralism that was recommend be the starting point for the first section of the study. The concept and notion of ‘autonomy’ is viewed as enhancing and facilitating freedom of expression in democracies. Autonomy implies freedom of choice and decision making in all areas that are not necessarily regulated by the state. Note: The ILO Convention 109 supported the assimilation of indigenous peoples and its goal was “integration” of indigenous peoples into the State. The Declaration takes the opposite approach favoring “autonomy”.

A general review of indigenous interventions submitted to the WGIP and the Forum verifies that many indigenous peoples have retained defacto their own traditional institutions of autonomous governance which include customary law and practices, and incorporate traditional processes for conflict resolution and redress and adjudication of claims,  The EMRIP has already sent out a notice to solicit input from IP’s, the collective statements submitted to the Intercessional Committee that worked on the Declaration would be very useful in this section of the paper as would the global indigenous statements (Mataatua Declaration, Kimberly Declaration etc. etc.) presented at UN consultations and events over the last decade.

Article 4 of the United Nations Declaration on the Rights of Indigenous Peoples states that “Indigenous peoples, in exercising their right to self-determination, have the right to autonomy or self-government in matters relating to their internal and local affairs, as well as ways and means of financing their economic, social and cultural development.” Article 5 of the Declaration makes it clear that in addition to participating in the dominant culture of the State, indigenous peoples have “the right to maintain and strengthen their distinct political, legal, economic, social and cultural institutions”. Many provisions of the Declaration recognize the right of indigenous peoples to preserve and protect their distinct cultures and cultural manifestations, their religious and cultural sites, their traditional languages etc. etc.

It is important to note that the concept of autonomy as it applies to indigenous peoples is broad and all encompassing, but is also restricted to “internal and local affairs.” The DRAFT Declaration linked autonomy with self-determination, and set forth a list of ‘internal and local affairs’ including “…culture, religion, education, information, media, health, housing, employment, social welfare, economic activities, land and resources management, environment and entry by non-members.” Draft UN Declaration Article 33. This language was deleted in the final text but the general reference to “internal and local affairs” was retained.  

B. Autonomy and the Non-Self Governing Territories:


The International law of decolonization provides that inhabitants (including indigenous inhabitants) of the NSGT’s are afforded 3 choices in exercising their right to self-determination. General Assembly Resolution 742 (VII) entitled Factors which should be taken into account in determining whether a Territory is or is not a Territory whose people have not yet attained a full measure of self-government  states that the 3 options for self-government are : 1. Independence; 2. Free Association; and 3. a Separate System of Self-Government. It is critical to note that the indigenous peoples of the NSGT’s are the only Indigenous Peoples which are recognized under international law to have a right to an option for independence. For the purposes of this paper, the first option for Indigenous peoples of the NSGT’s is to implement the UN decol. procedure so that these indigenous peoples can reform their indigenous independent nations. Pending full implementation and a FPIC vote by indigenous peoples for Independence, the most logical intermediary step is to establish autonomous regions in the NSGT’s under the control of indigenous peoples.

 The second part of the resolution sets forth “Factors indicative of the attainment of other separate systems of self-government.” These factors include: the opinion of the population, freedom of choice, geographical considerations, ethnic & cultural considerations, international status, recognition by the UN, and the selection of the Executive branch with the “consent of the indigenous population, whether that authority is hereditary or elected”. The factors also include Economic, Social and Cultural Jurisdiction which is autonomous as demonstrated by freedom from economic pressure from a minority group which has acquired (with the help of a foreign power) a privileged economic status prejudicial to the general economic interests of the people of the Territory. 

C. Autonomous Regions and Internal Self-government:

Taken together, the General Assembly Resolutions on Decolonization and the Declaration on the Rights of Indigenous Peoples support the establishment of autonomous regions in which indigenous peoples can be self-governing. These regions would be comprised of indigenous traditional lands and ‘Territories’, including resources.

It is interesting that the international law on point focuses on the most critical concern of indigenous peoples whose cultural survival depends upon and is directly related to the preservation of their traditional lifestyles. This is economic self-sufficiency and their ability to develop and pursue their own culturally appropriate forms of economic development. Indigenous global statements on the phenomenon of Globalization verify that indigenous lands territories and resources continue to be threatened and consumed by ‘foreign’ powers that are pursuing development for international markets. The process of ‘globalization’ is the exact process which G.A. Reso. 742 were referring to in its example. [See http://daccess-dds-ny.un.org/doc/RESOLUTION/GEN/NR0/086/07/IMG/NR008607.pdf?OpenElement]
Finally, the EMRIP should consider some evolving examples of indigenous autonomous regions (Kuna Yala, efforts to establish the Saami Territories, Nunavut, etc.) and discuss the feasibility of establishing autonomous regions for indigenous peoples on their traditional lands. The EMRIP should also include 1 or 2 examples of arrangements such as the efforts to achieve Greenland Home Rule, and the UN monitored vote in East Timor. Each example has positive and negative aspects.

IV. 
Interface with external decision-making processes related to issues affecting indigenous peoples:
A. Failure to implement the UN Decolonization Mandate:

In 2006 the UN General Assembly adopted a comprehensive Plan of Implementation (POI) of the Decolonization Mandate. The UN has failed to implement the Plan. In 2007 indigenous peoples of the NSGT’s and those with a history of colonization filed an intervention with the POI attached, to the UNPFII requesting an expert seminar on the topic of Indigenous Peoples and the Non-self governing Territories. No seminar has been held. See UN document A/60/853-E/2006/75.
B. The exclusion of Indigenous Peoples of the NSGT’s from the protections of ILO Conventions. The ILO Conventions pertain to Indigenous peoples of “independent” countries and so do not apply to those who are in dependant status as NSGT’s.

C. Efforts of Indigenous Peoples to have the UNPFII & Special Rapporteur conduct a study: The indigenous peoples of the NSGT’s filed a lengthily intervention to the UN Permanent Forum on Indigenous Issues in 2007-08, the year that the regional focus of the Forum was the Pacific. Their intervention is attached. Their intervention as authorized and endorsed by representatives of several Pacific and Caribbean indigenous peoples whose traditional lands and territories are still on the UN list of NSGT’s and by several indigenous organizations whose territories were removed from the list. Their intervention was a petition to the Forum for a study on the situation of the indigenous peoples of the NSGT’s.  See attached intervention filed by The Indigenous World Association et al., to the Seventh Session of the United Nations Permanent Forum on Indigenous Issues.

There have been other efforts by Indigenous peoples to address the special situation of indigenous peoples in the NSGT’s who continue to be denied their right to self-determination and who are not able to participate in the governance of their lives, lands and resources. To Wit:

#1. Recommendation #54 of the Forums third session, E/C.19/2004/23, E/2004/43 states “The Forum requests the Special Rapporteur on human rights and fundamental freedoms of indigenous peoples undertake a study on the United Nations decolonization process and the Special Committee on Decolonization to assess its historical and current impact on the human rights of indigenous peoples of the non-self-governing territories. Furthermore, the Forum requests the Secretary General to undertake a mid-decade review for the Second Decade on the Eradication of Colonialism to determine whether substantial progress has been made in achieving the goals of the Second Decade and to identify proposals for addressing obstacles to achieving the goals of the Second Decade.”

#2. On December 14th, 2006, the UN General Assembly adopted Resolution 61/128 which states…”The General Assembly …Requests the Special Committee to collaborate with the Permanent Forum on Indigenous Issues and the Committee on the Elimination of Racial Discrimination within the framework of their respective mandate, with the aim of exchanging information on developments in these non-self-governing territories which are reviewed by these bodies..” A/61/49/Vol. I at page 235.

#3. At the Seventh Session of the Forum, indigenous delegates again raised concerns relating to their human rights in the NSGT’s. They requested that the Forum sponsor an Expert Seminar on the issues they had previously raised. The Forum took action on this request in its report by adopting the following recommendation: “The Forum recommends that an expert seminar be held, without financial implications, and invite the participation of the Committee on the Elimination of Racial Discrimination and the Special Committee on Decolonization to examine the impact of the United Nations decolonization process on indigenous peoples of the Non-Self Governing territories that are on the list on Non Self-Governing Territories. The Forum requests that independent experts and the Special Rapporteur on the human rights and fundamental freedoms of indigenous peoples be invited to attend the seminar. Furthermore the Forum requests that indigenous peoples under non self governing status also be invited.” E/C.19/2008/13 para. 52.


The EMRIP appears to be the last chance for indigenous peoples of the NSGT’s to have a human rights body within the United Nations System address the ongoing deprivation of their right to self-governance and self-determination. Previous requests from indigenous peoples have sought the involvement of the Forum and the Special Rapportuer who are now here to support the study. All parties are now available to interface with the effort that is long overdue.

V. 
Recommendations:
1. That the EMRIP dedicate a section of its paper to the special situation of the indigenous peoples of the NSGT’s who by virtue of their status in international law and by UN practice continue to be denied their right to self determination, and consequently denied their right to participate in decision making effecting their lives;  

2. That the EMRIP underscore the right of indigenous peoples to participate in decision making means “effective” participation, not pro-forma consultations, the goal of which is to obtain the free, prior and informed consent of indigenous peoples in all matters including those which relate to their internal & local affairs;

3. That the EMRIP demonstrate with this study that the establishment of autonomous regions subject to the governance of the indigenous peoples whose traditional lands and territories comprise the autonomous region, is an appropriate and achievable goal for the effective protection of the Human Rights of Indigenous peoples and for their cultural survival;

4. That the EMRIP make a special effort to contact indigenous peoples and experts from the NSGT’s to solicit their input, advise and recommendations for the study.
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Intervention filed by Indigenous World Association to the Seventh Session of the UNPFII.
Indigenous World Association

Mililani Trask, Director

400 Hualani Street, Suite 194 

Hilo, HI  96720
Eighth Session of the United Nations Permanent Forum on

Indigenous Issues –May 2009 – New York,. 

Item # 4a – 

Topic: Implementing the Declaration (& the Forums Past Recommendations)

Presenter: Erity Teave Hei  (Rapanui Parliament) 

Collective Intervention of indigenous peoples living under colonial domination;
Indigenous World Association; Na Koa Ikaika o Ka Lahui Hawaii; Koani Foundation; Foundation for Aboriginal and Islander Research Action; Waikiki Hawaiian Civic Clubs; Hawaii Institute for Human Rights and Oceania; Ke Aupuni O Hawaii: THE ALDET CENTRE-SAINT LUCIA; The Self-governing Administrative Mechanism of the Indigenous People (Bethechilokono) of Saint Lucia; The Caribbean Antilles Indigenous Peoples Caucus & The Diaspora; The International Indigenous Peoples Think Tank; Vi HITI TAU; Pu Fenua pu Metua, The Rapanui Parliament,
Aloha Mdm. Chair & Colleagues of the Permanent Forum,


If you search the annals of International Law you will find that the word “sacred”

is used only once.  This is in relation to the “sacred trust obligation” which Administering States have to the “inhabitants of the (non-self-governing) territories” under Article 73 of the United Nations Charter.  This “sacred obligation” is owed to millions of Indigenous Peoples who reside in the Pacific and Caribbean and who, under International Law, are unable to express their right to self-determination and self-governance because they were placed by the United Nations on the list of “Non-Self Governing Territories (NSGT)” in the early 1940’s when the United Nations was created.

            The NSGT’s are recognized as the old world colonies that were subjected to colonization during the era of colonial imperialism. International Law concedes that the peoples of the NSGT’s are denied the most important of all human rights, the right of self-governance. Under International Law, the States that were designated to administer the NSGT’s were to assist these peoples in attaining a full measure of self governance. When this was achieved, the peoples of the NSGT’s were to be given the opportunity to choose the form of government they desired, including Independence.  Under International Law, the territory and land base of the Nests is not considered to be part of the Administering State. 

             Since the cold war ended, only one NSGT has attained self-governance/self-determination – Timor Leste.  Several NSGT’s remain in a state of political disenfranchisement as “colonies” of the Administering States.  These are:  Guam and America Samoa (U.S.), Kanaki- New Caledonia (France), Pitcairn Island (U.K.) and the Tokelau Islands (NZ).  There are also serious issues that have yet to be addressed relating to French Occupied Polynesia (France) and Hawaii and Alaska which were removed unilaterally by the U.S. in 1959. Decolonization issues also arise in the case of Rapanui, and Maluku, both of who are signatories to this intervention


The Special Committee on Decolonization, which has oversight of the Decolonization process is dysfunctional and for the past 15 years has been unable to address or respond to several UNGA Resolutions.  In addition, the Decolonization Committee and its Secretariat have refused to respond to requests from the CERD for data relating to racism in the territories for 19 consecutive years.  During this time, and continuing until the present, the UN General Assembly and its member states have declared not one, but two International Decades to eradicate colonialism.


Colleagues of the Forum – there is no more egregious situation within the UN System than the situation relating to the failure of the United Nations to address the deprivations and human rights violations in the NSGT’s. 

             Self-determination is the most significant human right and it is denied to millions of Indigenous Peoples in the Pacific and the Caribbean with the tacit approval of the UN itself. The UN Declaration n the Rights of Indigenous Peoples addresses the right of Indigenous Peoples to self-determination, and to autonomy, and sets forth the minimum standards relating to the human rights of the Indigenous Peoples of the Non-Self Governing Territories, and those who are not on the NSGT list, but who continue to live under colonial rule.

The record reveals the following:

1. From 2002 – 2005 the UNGA passed 19 resolutions directing that specific action be taken to implement decolonization in the territories – these actions were to be taken by UN agencies (UNEP, UNDP, EAD/DPA, Electoral Affairs Division, Dept. of Political Action), the UN Secretary General, the UN Regional Economic Commission, the President of the ECOSOC, the Chairman of the Special Committee on Decolonization, and Independent Expert and State administering agents.  None of these directives have been implemented to date.  

2. In 2006 the General Assembly adopted the Plan of Implementation (POI) – [A/60/853-E/2006/75  17 May 2006], to endorse an implementation strategy in 8 areas – Information, Participation, Analysis of Political and Constitutional Arrangements, Missions, Protections and Conservation as well as Ownership and Control of natural Resources, Educational Advancement, Development of Self-Government and support for NSGT’s from the UN – since 2006, no action has been taken to address the POI despite its approval by the U.N.G.A./ECO-SOC.  We are submitting copies of these UN documents to the secretariat and the Forum for the review of Forum members.  


For 10 years the Caribbean Community (CARICOM) States have repeatedly requested that the secretariat of the Special Committee produce reports relating to the implementation of the UN decolonization resolutions.  These reports were to be prepared in behalf of the Secretary General for the General Assembly of Nations. Despite repeated requests, no reports have ever been initiated by the secretariat that specifically addresses implementation of numerous General Assembly Resolutions or the P.O.I. 


During this period, the CERD has also repeatedly requested that the Special Committee and its secretariat provide information to the CERD on racism in the territories. These requests have been ignored by the Special Committee and its secretariat, and CERD reports continue to lament the fact that “only scant information” is contained in the reports sent to them by the Special Committee.


It appears that we are dealing with a situation of institutionalized racism.  I say this because of evidence that the Special Committee staff have manipulated UN procedures to perpetuate this situation.  For example, the POI specifically called for an Independent Expert to conduct an analysis of the existing political arrangements in the NSGT’s (Mandate 3 pg. 13 – POI), this never occurred because the secretariat deleted the agenda item from the agenda in order to ensure that no Expert would be able to address and expose the true situation in the NSGT’s.


The situation is so outrageous that the current policy of the Special Committee on Decolonization is referred to as a Policy of “Colonial Accommodation” by the Overseas Territories Report.


The current situation has been analyzed and assessed by Independent expert Dr. Carlyle Corbin (Mid-Term Assessment of the Level of Implementation of the Place of Action of the 2nd Internet Decade for the Eradiation of Colonialism, 17 May 2005).

We are providing the Forum Experts with a copy of Dr. Carlyle’s report which provides significant detail on the problems and obstacles to implementing the UN decolonization process.

Members of the Forum:

a.
The UN Permanent Forum on Indigenous Issues has addressed this matter before.


We direct the Forums attention to the third Forum report to the ECOSOC 
contained in document E/C.19/2004/23, E/2004/43.

Recommendation number 54 (pg. 17) states:

“The Forum requests the Special Rapporteur on the human rights and fundamental freedoms of indigenous peoples undertake a study on the United Nations decolonization process and the Special Committee on Decolonization to assess its historical and current impact on the human rights of indigenous peoples of the non-self-governing territories. Furthermore, the Forum requests the Secretary General to undertake a mid-decade review or the Second Decade on the Eradication of Colonialism to determine whether substantial progress has been made in achieving the goals of the Second Decade and to identify proposals for addressing obstacles to achieving the goals of the Second Decade.”

Forum Exerts, your recommendations are being ignored. There has been no assessment of the Mid-Decade on Decolonization made by the Secretary General, and if the Forum does not take action now, there never will be.

b. On Dec. 14, 2006, the UN General Assembly adopted Resolution 61/128 which states in part. “The General Assembly... Requests the Special Committee to collaborate with the Permanent Forum on Indigenous Issues and the Committee on the Elimination of Racial Discrimination within the framework of their respective mandate, with the aim of exchanging information on developments in these non-self-governing territories which are reviewed by these bodies”……[A/61/49/Vol. I pg 235].  Forum members, The Pacific and Caribbean Indigenous Peoples must request that the Forum take action to initiate the recommendations attached hereto in responding to the General Assembly’s request to this body.

  The time has come for the Forum to take the lead, and to demonstrate that it will implement its own recommendations. The Forum has the obligation under Article 42 of the UNDRIP to promote the application of the provisions of the declaration and to follow up on the effectiveness of the Declaration. The Forum has the obligation to address the implementation of the Declaration for all Indigenous Peoples including the peoples of the Non-Self Governing territories and those living under colonial domination.  To this end we request the Forum take the following action:  

1. That the Forum implements its recommendation #54, in its third report (cited above).

2. That the forum implement its recommendation #52 in the report of its 7th session relating to the UN Decolonization Process, and that the Forum prioritize this recommendation to the ECOSOC in order that funding be allocated for this Seminar.

3. That the Forum pursue the above recommendations in conjunction with its obligations under article 42 of the UN DRIP in order to ensure that the standards contained in the DRIP, including the Right to SELF- DETERMINATION be provided to the Indigenous Peoples of the NSGT’s and those under colonial domination.


We will look forward to working with the Forum Experts, and the Special Rapporteur on these issues.
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