[image: image1.wmf]
REPORT OF
THE INTERNATIONAL LABOUR ORGANIZATION

Contribution to the:
Study by the Expert Mechanism on the Rights of Indigenous Peoples on:
Indigenous peoples and the rights to participate in decision-making
1. Introduction. 
The following contribution to the Study on indigenous peoples’ right to participate in decision-making undertaken by the Expert Mechanism on the Rights of Indigenous Peoples is based on the information made available to the ILO’s Committee of Experts on the Application of Conventions and Recommendations (CEACR) and on the comments formulated by the CEACR on the implementation of the Indigenous and Tribal Peoples Convention, 1989 (No. 169) by the States that have ratified it
. Reference is also made to additional information and experiences acquired by the ILO through its technical Programme to Promote ILO Convention No. 169
.
Please note that the latest comments of the CEACR were adopted in December 2009 and the observations are now available online as well as in published form
. All earlier comments by the CEACR – in the form of observations and direct requests – can be found at http://www.ilo.org/ilolex/index.htm. 
Information relevant to the subject of the Study is also incorporated in some of the latest ILO publications which are available at www.ilo.org/indigenous, namely: 

1. the ILO guide on the implementation of Convention No. 169 (“Indigenous and Tribal Peoples’ Rights in Practice – A guide to ILO Convention No. 169”) available in three languages;

2. the ILO /ACHPR Overview report on the situation of indigenous peoples’ rights in Africa (“Overview report of the Research Project by the International Labour Organization and the African Commission on Human and Peoples’ Rights on the constitutional and legislative protection of the rights of indigenous peoples in 24 African countries”) available in English and French; and
3. the collection of decisions by domestic and international courts concerning indigenous peoples’ rights in Latin America (“Application of Convention No. 169 by domestic and international courts in Latin America - A casebook”), available in English and Spanish.

2. ILO Convention No. 169 and indigenous peoples’ right to participation in decision-making 
ILO Convention No. 169 is grounded on the recognition of indigenous peoples’ aspirations to exercise control over their own institutions, ways of life and economic development and to maintain and develop their identities, languages and religions, within the framework of the States in which they live. The principles of consultation and participation represent therefore the cornerstone of the Convention.
Articles 2 and 33 of the Convention require States to “institutionalize” the participation of indigenous peoples in policies which affect them as an essential framework for the proper application of the provisions of the Convention.
 Articles 2 and 33 of the Convention provide for States to develop coordinated and systematic action, with the participation of indigenous peoples, to protect the rights of these peoples and to guarantee respect for their integrity. Such participation is required from the conception to the evaluation stage of the measures provided for in the Convention. In this context, the ILO’s supervisory bodies have repeatedly stated that consultation, as envisaged in the Convention, extends beyond consultation on specific cases: it means that application of the provisions of the Convention must be systematic and coordinated and undertaken in cooperation with the indigenous peoples as part of a gradual process in which suitable bodies and machinery are established for the purpose
.
It is also interesting to note that Part VIII of the report form for Convention No. 169 invites States to consult indigenous peoples, through their traditional institutions, in preparing reports on the application of the Convention. In this regard, for example, an arrangement was made between the Government of Norway and the Sami Parliament, allowing the latter to submit information on the implementation of the Convention to the ILO’s supervisory bodies
.

More particularly, articles 6, 7 and 15 of the Convention provide the general legal framework with respect to the consultation and participation of indigenous peoples. According to these provisions, States have the obligation to ensure that indigenous peoples participate at all levels of decision making, in elective institutions, administrative bodies and other bodies responsible for policies and programs which concern them, and are consulted, through their representative institutions, prior to the adoption of legislative or administrative measures which may affect them directly
.
With regard to development and the exploration and exploitation of natural resources pertaining to indigenous peoples’ lands, the Convention affirms the fundamental principle that indigenous peoples have the right to decide their own priorities of development, to exercise control over their own economic, social and cultural development, and to participate in the formulation, implementation and evaluation of national and regional development plans which may affect them directly.
In this connection, the CEACR has emphasized that “[e]ven where there is some degree of general participation at the national level, and ad hoc consultation on certain measures, this may not be sufficient to meet the Convention's requirements concerning participation in the formulation and implementation of development processes, for example, where the peoples concerned consider agriculture to be the priority, but are only consulted regarding mining exploitation after a development model for the region, giving priority to mining, has been developed”
.
Moreover, States are required, under Article 7(3), to carry out studies, with the participation of indigenous peoples, to assess the social, spiritual, cultural and environmental impact on them of planned development activities. The Convention stresses that the “results of these studies shall be considered as a fundamental criteria for the implementation of these activities”. It also provides for the adoption of measures by governments, in co-operation with indigenous peoples, to protect and preserve the environment of indigenous peoples’ territories.
Article 15 of the Convention, concerning natural resources, sets out the basic principle that indigenous peoples have the right to the natural resources existing in their lands, including the right to participate in the use, management and conservation of these resources. However, it also recognizes that in many cases States retain the ownership of mineral or subsoil resources. In this event, the Convention requires, as a fundamental safeguard, that indigenous peoples are consulted prior to undertaking or authorizing the exploration or exploitation of natural resources in indigenous peoples’ lands, with a view to ascertaining whether and to what degree their interests would be prejudiced. It further provides that indigenous peoples shall participate in the benefits of such activities and shall receive fair compensation for any damages which they may sustain as a result of these activities.
Indigenous peoples are not required to be in possession of ownership title for the purposes of the consultations envisaged in Article 15 (2). “The consultations referred to in Article 15 (2), are required in respect of resources owned by the State pertaining to the lands that the peoples concerned occupy or otherwise use, whether or not they hold ownership title to those lands”
.

The Convention also refers to indigenous peoples’ right of participation in other cases, such as:
1. relocation, which is subject to obtaining indigenous peoples’ free and informed consent (Art.16);
2. when consideration is given to indigenous peoples’ capacity to alienate their lands or otherwise transmit their rights outside their own community (Art.17);

3. adoption of special measures to ensure effective protection with regard to recruitment and conditions of employment of workers belonging to indigenous peoples (Art.20);
4. design of special training programmes (Art.22);

5. strengthening and promotion of indigenous handicrafts, rural and community-based industries, subsistence economy and traditional activities (Art.23)

6. planning and administration of heath services (Art.25); and
7. development and implementation of education programmes and services (Art.27).
2.1 Jurisprudence

The principles of consultation and participation enshrined in the Convention have been drawn on in a number of judicial cases expressly referring to the Convention, more recently in:

a) the case “Comunidad Palguín Bajo y Comunidad Antonio Huenuñanco vs. Comisión Regional de Medio Ambiente” decided upon by the Corte de Apelaciones of Temuco, Chile, on 21 January 2010; and
b) the judgement of the Constitutional Court of Colombia C-175/09 of 18 March 2009 on the adoption of Act No. 1152 of 2007 (Rural Development Statute), which the Court found to be unenforceable on grounds of non-compliance with the requirement for prior consultation.
Also of interest is the recent decision by the African Court on Human and Peoples’ Right in the Endorois case in which the Court referred to a number of international instruments to sustain its arguments, notably the Convention and the UN Declaration on the Rights of Indigenous Peoples. With regard to the recognition of indigenous peoples’ rights to participate in decision-making in the African context also relevant is the decision by the High Court of Kenya in the “Il Chamus” case of 2005.
Information on other judicial cases concerning the application of the Convention in Latin America is included in “Application of Convention No. 169 by domestic and international courts in Latin America - A casebook” referred to above.
2.2 The Indigenous and Tribal Populations Convention, 1957 (No. 107) and indigenous peoples’ right to participation.
Convention No. 169 was adopted in 1989 to revise the earlier Indigenous and Tribal Populations Convention, 1957 (No. 107) and overcome its assimilationist approach. Although closed to new ratifications, Convention No. 107 is however still in force for 17 countries, including Panama, El Salvador, India, Bangladesh and Egypt.
The overall approach taken by the CEACR vis-à-vis the provisions of Convention No. 107 is that States remain under the obligation to give effect to the provisions of the Convention which remain relevant, including Articles 5, 7 and 11, or any other provisions which may be applied while respecting generally accepted human rights principles pertaining to indigenous and tribal peoples
.
In order to ensure the participation of indigenous peoples in decision-making under Convention No. 107, emphasis is placed on Article 5. According to this provision, in applying the provision of the Convention relating to the protection of indigenous peoples, governments shall seek the collaboration of these peoples and their representatives. 
In this vein, for instance, the CEACR, noting the measures taken or envisaged by Egypt to promote the well-being of the Bedouin population in the social and economic fields and their traditional culture and livelihood activities, stressed that it considered it important that such measures respect the aspirations and initiative of the tribes concerned and therefore requested the Government to provide further information on how the collaboration and consultation of the populations concerned and their representatives is ensured in the design and implementation of such measures
.
With regard to El Salvador, the CEACR requested more information on the Standing Committee on Indigenous Affairs, including on its composition and the level of participation given to indigenous peoples
. Examining the report of India, the CEACR requested information on how the collaboration and consultation of tribal groups and their representatives were sought in the process of developing the National Tribal Policy
. Similarly, in its comments on the application of Convention No. 107 in Bangladesh, the CEACR requested the Government to ensure appropriate collaboration and participation of indigenous communities and their representatives in the design and implementation of the measures affecting them
.
3.  Indigenous peoples’ own decision-making processes and institutions

As indicated above, Convention No. 169 requires, among other things, that consultations are held with indigenous peoples’ representative institutions. The CEACR has further specified that consultation procedures should be such that sufficient time is given to indigenous peoples to engage their own decision-making processes and participate effectively in decisions taken in a manner consistent with their cultural and social traditions
.

At a broader level, the Convention recognizes indigenous peoples’ right to retain and develop their traditional institutions and customs, provided that they are not incompatible with fundamental rights. Indeed, the possession of distinct social, economic, cultural and political institutions is one of the elements that are commonly used to identify indigenous peoples and, as such, is incorporated in Article 1 of the Convention.
Article 4 of the Convention provides for the adoption of special measures to safeguard the institutions of indigenous peoples and Article 5 spells out that in applying the provisions of the Convention the integrity of indigenous peoples’ institutions shall be respected. Moreover, Article 6 requires States to establish means for the full development of indigenous peoples’ own institutions and initiatives and to provide the resources necessary for this purpose, when appropriate.
It is worth pointing out that the provisions of the Convention should not be read as restricted to traditional institutions but also recognize the event that indigenous peoples establish contemporary institutions, when traditional ones are no longer adequate to meet their needs and aspirations. Regarding the condition that indigenous peoples’ customs and institutions be compatible with fundamental human rights, it should be recalled that pursuant to Article 3 of the Convention, the provisions of the Convention shall be applied without discrimination to male and female members of indigenous peoples.
For examples of recognition and functioning of indigenous peoples’ institutions at the national level, please refer to Chapter 4 of the “Indigenous and Tribal Peoples’ Rights in Practice – A guide to ILO Convention No. 169”.
4. Participatory and consultative mechanisms
Indigenous peoples’ participation has in practice been ensured through different modalities, including:

a) establishment of consultative bodies, such as the Sami Parliament in the Nordic countries, the Indigenous Peoples’ Consultative Body in the Philippines or the Tribes Advisory Council in India;

b) ensuring representation in elective bodies, by means of  a quota system or by redefining electoral districts;

c) decentralization and recognition of certain degrees of autonomy to indigenous territories.

For more information in this respect and examples, please see Chapter 5 of the “Indigenous and Tribal Peoples’ Rights in Practice – A guide to ILO Convention No. 169”
As regards the African continent, the 2009 ILO/ACHPR report on the situation of indigenous peoples in 24 countries concludes that a number of legal frameworks in the African region provide for the participation and consultation of the population in general or specific groups, including marginalised groups. However, very few of these legal frameworks make specific provision for indigenous peoples. Positive examples include: 
a) Burundi, where specific measures have been put in place to ensure the representation of Batwa in the Parliament;

b) Rwanda, where under the Constitution 8 members of the Senate should be from “historically disfavoured communities” and this has allowed the inclusion of one Batwa member in the Senate; and

c) South Africa where consultation with indigenous peoples take place through the National Khoi-San Council.
More information on these aspects and more generally on indigenous peoples’ participation at the level of local administration, in land and natural resources management and in development policies and programmes, and the recognition of traditional authorities as well as the challenges faced can be found in Chapter 3 of the “Overview report of the Research Project by the International Labour Organization and the African Commission on Human and Peoples’ Rights on the constitutional and legislative protection of the rights of indigenous peoples in 24 African countries” referred to above.

5. Key measures and challenges to guarantee indigenous peoples’ right to participate in decision-making.

In its 2008 general observation on the Convention, the CEACR acknowledged that the establishment of appropriate and effective mechanisms for the consultation and participation of indigenous and tribal peoples regarding matters that concern them remain one of the main challenges in fully implementing the Convention in a number of countries. In certain cases while agencies have been established with responsibility for indigenous or tribal peoples' rights, they often contemplate little or no participation of these peoples, or have insufficient resources or influence. For example, the key decisions affecting indigenous or tribal peoples are in many cases made by ministries responsible for mining or finance, with little, if any coordination with the agency responsible for indigenous or tribal peoples' rights. As a result, these peoples do not have a real voice in the policies likely to affect them.
In this regard, the CEACR has stressed that although the Convention does not impose a specific model of participation, it does require the existence or establishment of agencies or other appropriate mechanisms, with the means necessary for the proper fulfilment of their functions, and the effective participation of indigenous and tribal peoples. It has noted that such agencies or mechanisms are yet to be established in a number of countries that have ratified the Convention.
In particular, the CEACR has highlighted two main challenges regarding the consultation of indigenous peoples, namely:

(i) ensuring that appropriate consultations are held prior to the adoption of all legislative and administrative measures which are likely to affect indigenous and tribal peoples directly; and 
(ii) including provisions in legislation requiring prior consultation as part of the process of determining if concessions for the exploitation and exploration of natural resources are to be granted.
Accordingly, the CEACR has called upon States to provide information on the following points:

(i) developing the measures and mechanisms envisaged in Articles 2 and 33 of the Convention;

(ii) establishing mechanisms for participation in the formulation of development plans;

(iii) including the requirement of prior consultation in legislation regarding the exploration and exploitation of natural resources;

(iv) engaging in systematic consultation on the legislative and administrative measures referred to in Article 6 of the Convention; and

(v) establishing effective consultation mechanisms that take into account the vision of governments and indigenous and tribal peoples concerning the procedures to be followed.

5.1 An overview of country experiences
Information on the implementation of indigenous peoples’ right to participation in decision-making at the national level can be drawn from the comments issued by the CEACR on the application of Convention No. 169
. 
Please also note that the issue of consultation and participation of indigenous peoples has been examined on several occasions under the special procedures regulated by article 24 of the ILO Constitution, on the basis of representations submitted by workers’ organizations alleging specific violations of relevant Articles of Convention No. 169 by States that have ratified it
. 
As regards the comments issued by the CEACR, the following could, in particular, be noted:

ARGENTINA: In its 2009 observation, the CEACR noted the establishment of the Coordination Council and the Advisory Council and requested detailed information on the procedures for the election of indigenous representatives, in particular whether such procedures ensure that the indigenous peoples are able to elect their representatives without any interference.
BOLIVIA: In its 2009 observation, the CEACR noted with satisfaction the legislation issued by Bolivia with regard to consultation on oil and gas exploitation. It also noted with interest that the Government has established the Unit for Indigenous Peoples’ Rights (UDPI) at the Ministry of the President’s office with the aim of promoting and coordinating the mainstreaming of indigenous peoples’ rights within state institutions. The Committee considered that this mainstreaming initiative could provide important channels for achieving greater coordination of state institutions in the handling of issues covered by the Convention and thereby facilitate coordinated and systematic action for its application.
BRAZIL: In its 2008 observation the CEACR noted on the basis of information provided by trade unions that although there had been an increase in social dialogue, the effectiveness of such forums was questioned by the indigenous peoples because of their defining features (places which are difficult to access, convocations issued with little notice or superficial discussions) and the impression exists that the sole purpose of such consultations with the peoples, when they are actually held, is to rubber-stamp public policies. The Committee requested the Government to examine the existing mechanisms for consultation and participation, in cooperation with the indigenous organizations, so as to ensure that they are in conformity with the Convention, and to supply information in this respect.
COLOMBIA: The CEACR has repeatedly examined the legislation regulating consultation of indigenous peoples, namely the Decree No. 1320 of 1998, which it considers to be inconsistent with the Convention in terms both of the adoption process, which did not involve consultations, and of its content. 

ECUADOR: In its 2009 observation, the CEACR noted that, by means of Decree No. 133 of 13 February 2007, published in RO No. 35 of 7 March 2007, the Secretariat of Peoples, Social Movements and Civic Participation was established, which, with the support of the Ministry of Labour, will safeguard and coordinate the rights of indigenous peoples and communities. In order to ensure coordinated and systematic action via the abovementioned Secretariat, three institutions were set up: the Council for the Development of Afro–Ecuadorian Peoples (CODAE), the Council for the Development of Indigenous Peoples and Nationalities (CODENPE) and the Council for the Development of the Montubio People of the Ecuadorian Coast and Sub-tropical Zones of the Coastal Region (CODEPMOC). The Committee requested the Government to institutionalize and reinforce the bodies responsible for indigenous policy and also indigenous participation in those bodies, and to provide information on the measures taken in this regard, as well as information on the following:
(i)    the activities of those bodies; and 
(ii)   the form that indigenous participation in those bodies takes, with reference to Articles 2 and 33 of the Convention. 
GUATEMALA: In its 2009 observation, the Committee urged the Government to take all the necessary measures to ensure the establishment of appropriate machinery for consultation and participation as provided for in the Convention.
HONDURAS: In its 2008 observation, the CEACR noted that the Government, through the Ministry of the Interior and Justice (SGJ) established the Indigenous Peoples Unit (UPA), which serves as an intermediary between the Government and the indigenous and “pueblo negros” of Honduras. This unit’s mandate includes: mainstreaming and institutionalizing the issue of indigenous peoples covered by the Convention; participation in the National Advisory Board; ensuring coordination of the development processes by promoting indigenous participation; contributing to the reinforcement of representative bodies, and facilitating communications between the State and the indigenous peoples. The UPA is engaged in an ongoing dialogue with the National Confederation of Indigenous Peoples of Honduras and other indigenous movements. The CEACR noted that the UPA’s work in mainstreaming and ensuring participation and support to reinforce the indigenous peoples’ representative bodies could have a key role in the application of the Convention. The CEACR noted, however, that it is not clear to what extent indigenous peoples participate in the work of the UPA. It also stressed that in order to comply fully with the Convention, it is not sufficient to establish governmental bodies to liaise with indigenous peoples: it is necessary to ensure the participation of indigenous peoples in these bodies. The CEACR requested the Government to provide detailed information on the manner in which indigenous peoples participate in practice in the activities of the UPA, in particular in the preparation, implementation and follow-up thereof.

NORWAY: In its 2009 observation, the CEACR noted with interest that agreement between the Government and the Sami Parliament on a framework for consultation was reached with the establishment of the “Procedures for consultations between the state authorities and the Sami Parliament of 11 May 2005” (PCSSP).  The PCSSP recognize the right of the Sami to be consulted on matters that affect them directly, set out the objective and scope of the consultation procedures in terms of subject matter and geographical area, as well as general principles and modalities regarding consultations. The Committee notes that the PCSSP are a framework agreement, which means that the state authorities and the Sami Parliament can conclude special consultation agreements concerning specific matters, as may be necessary.
PERU: In its 2009 observation, the CEACR examined extensively the issue of indigenous peoples’ participation and consultation, including as a follow-up to the discussion held before the International Labour Conference Committee on the Application of Standards in June 2009
.
VENEZUELA: In its 2009 observation, the CEACR noted with interest the Indigenous Languages Act, which came into force on the date of its publication in the Official Gazette No. 38981 of 28 July 2008. The purpose of the Act is to regulate, promote and reinforce the use, revival, preservation, defence and development of indigenous languages, a means of communication and cultural expression to which indigenous peoples and communities are entitled, the National Institute for Indigenous Languages being set up as the implementing body. It noted in particular that under section 17 of the Act, in order to be president or vice-president of the National Institute for Indigenous Languages, it is necessary to: (1) be indigenous; (2) speak the language of the indigenous people concerned; (3) be trained and have professional and academic experience in the use, research, development and dissemination of indigenous languages; and (4) be nominated by an indigenous people, community or organization. The CEACR noted that, under section 28 of the Act, indigenous peoples and communities have the right to participate in the formulation, planning and implementation of public policies relating to indigenous languages and that other sections of the Act also establish the right to participation.
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� For a presentation of ILO’s standards and supervisory mechanisms, please see ILO,  Rules of the Game: A brief introduction to International Labour Standards (Revised edition 2009), available at: http://www.ilo.org/global/What_we_do/Publications/lang--en/docName--WCMS_108393/index.htm


� More information on ILO’s action on indigenous issues can be found at www.ilo.org/indigenous


� See � HYPERLINK "http://www.ilo.org/global/What_we_do/Officialmeetings/ilc/ILCSessions/98thSession/ReportssubmittedtotheConference/lang--en/docName--WCMS_123424/index.htm" �Report III (1A), Report of the Committee of Experts on the Application of Conventions and Recommendations� to the International Labour Conference, 99th session, 2010.


� See CEACR, Individual observation on the Indigenous and Tribal Peoples Convention, 1989 (No. 169) Mexico (ratification: 1990). Publication: 2008


� See REPRESENTATION (article 24) - 2006 - BRAZIL - C169 ---- Report of the Committee set up to examine the representation alleging non-observance by Brazil of the Indigenous and Tribal Peoples Convention, 1989 (No. 169), made under article 24 of the ILO Constitution by the Union of Engineers of the Federal District (SENGE/DF). 


� More information in this respect can be found in “Indigenous and Tribal Peoples’ Rights in Practice – A guide to ILO Convention No. 169”, referred to above. 


� For a description of the “qualitative elements” that a consultation process should respect in order to comply with the Convention, please see “Indigenous and Tribal Peoples’ Rights in Practice – A guide to ILO Convention No. 169”, Chapter V.
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� Report of the Committee of Experts on the Application of Conventions and Recommendations, Indigenous and Tribal Populations Convention, 1957 (No. 107), Bangladesh (ratification: 1972) Observation, CEACR 2009/80th Session.


� REPRESENTATION (article 24) - 1999 - COLOMBIA - C169 ---- Report of the Committee set up to examine the representation alleging non-observance by Colombia of the Indigenous and Tribal Peoples Convention, 1989 (No. 169), made under article 24 of the ILO Constitution by the Central Unitary Workers' Union (CUT), para.79.


� As has been previously said, the comments of the CEACR are available at � HYPERLINK "http://www.ilo.org/ilolex/index.htm" ��http://www.ilo.org/ilolex/index.htm�. 


� The recommendations adopted with regard to these representations are also available at � HYPERLINK "http://www.ilo.org/ilolex/index.htm" ��http://www.ilo.org/ilolex/index.htm�.
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