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INTERNATIONAL HUMAN RIGHTS FRAMEWORK 

RELATED TO INDIGENOUS PEOPLES’ RIGHT 

TO PARTICIPATE IN DECISION-MAKING

Analysis of the incorporation and implementation of the international human rights framework, including related jurisprudence, with regard to indigenous peoples and the right to participate in decision-making.

The United Nations framework for global order and understanding depends upon sovereign equality of states as the appropriate structure for international authority.  This framework relies that each member state of the United Nations is conscious and capable of upholding fundamental principles of peace and security and justice, and accepts obligations to pursue the goals of the United Nations.

Although the United Nations is structured upon the institution of states the mandate comes from the ‘peoples’ of the world.

“We the peoples of the United Nations determined to save succeeding generations ... and to reaffirm faith in fundamental human rights ... and to establish conditions under which justice and respect arising from ... international law can be maintained, and to promote social progress and better standards of life in larger freedom ... have resolved to combine our efforts to accomplish these aims.  Accordingly, our respective Governments ... do hereby establish an international organization to be known as the United Nations.”

Preamble, Charter of the United Nations

For the past three decades in particular, Indigenous Peoples have called upon the United Nations to recognize their absolute rights and interests as distinct from the sovereignty of states that have colonised their territories.

The United Nations has responded to this call for recognition, inter alia, by adopting in 2007 the Declaration on the Rights of Indigenous Peoples and affirming that Indigenous Peoples are ‘free and equal to all other peoples’ and have the right to self-determination.  While the United Nations has not responded to or accepted the sovereign status of Indigenous Peoples it has established two pertinent details.  Firstly, Indigenous Peoples have the right to their own territories and their own government and, secondly, states hold obligations to promote and protect the rights of Indigenous Peoples including restitution.

These details sustain the common notion that Indigenous Peoples and states should work in partnership to achieve the standards of the Declaration on the Rights of Indigenous Peoples.

It can be argued that the Indigenous Peoples, in pursuing their rights and freedoms, see the primary ambition as the achievement of justice.  This is pursued through restitution of territories, and established economic foundations through control of resources, institutions and identity as distinct peoples.  To achieve the ambitious targets, challenging status quo, the global human rights platform is currently seen as the most viable means for change.

The Universal Declaration on Human Rights (UDHR), the core of universal human rights standards, is promoted as ‘a common standard of achievement for all peoples and all nations’ but the details of the UDHR focus upon the rights of the individual and little attention is given to the rights of peoples.  With some few minor exceptions, the UDHR Articles do not elaborate on the right of individuals or peoples to participate in decision-making in governance.  Instead the Articles focus upon issues of equality, non-discrimination, freedom and the right to remedy.

“Everyone has the right to take part in the government of his country, directly or through freely chosen representatives.”

Article 21.1, UDHR

“Everyone has the right to freedom of peaceful assembly and association.”

Article 20.1, UDHR

“Everyone has the right to freedom of opinion and expression …”

Article 19, UDHR

The UDHR does not specifically mention the right of peoples to self-determination but that fundamental right is embodied in the Charter of the United Nations.

“The purposes of the United Nations are … (2) To develop friendly relations among nations based on respect for the principle of equal rights and self-determination of peoples, and to take other appropriate measures to strengthen universal peace;”

Chapter 1, Article 1(2) of the Charter of the United Nations

It can be accepted that this provision provided the foundation for the establishment of 37 new nations in the fifteen years after the establishment of the United Nations, thus confirming that the right of ‘self-determination’ is in tension with, but as important as, the principle of ‘territorial integrity’.

The International Covenant on Civil and Political Rights pursues the right of self-determination in further detail.

1.
All peoples have the right of self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.

2.
All peoples may, for their own ends, freely dispose of their natural wealth and resources without prejudice to any obligations arising out of international economic co-operation, based upon the principle of mutual benefit, and international law. In no case may a people be deprived of its own means of subsistence.

3.
The States Parties to the present Covenant, including those having responsibility for the administration of Non-Self-Governing and Trust Territories, shall promote the realization of the right of self-determination, and shall respect that right, in conformity with the provisions of the Charter of the United Nations.

Article 1, Covenant on Civil and Political Rights, United Nations

The ‘Helsinki Declaration’ also expounds the right to self-determination.

“By virtue of the principle of equal rights and self-determination of peoples, all peoples always have the right, in full freedom, to determine, when and as they wish, their internal and external political status, without external interference, and to pursue as they wish their political, economic, social and cultural development.”

Chapter 1.(a) VIII. ‘Equal rights and self-determination of peoples’, Conference on Security and Co-operation in Europe Final Act, Helsinki 1975

For Indigenous Peoples the exercise of the right of self-determination is a new experience in the situation of state sovereignty over their territories and population.  The United Nations has not formally unravelled the complexities and mechanics of the newly-resolved relationship which should exist between Indigenous Peoples and the state.

However the intention of the United Nations and Indigenous Peoples is clearly explained in the Declaration on the Rights of Indigenous Peoples; the state should provide resources, and otherwise help facilitate, the exercise of the rights of Indigenous Peoples.

The Declaration has a number of Articles which focus upon restitution or remedy for the infringement of Indigenous Peoples rights.  It can be assumed that such remedy accounts for historical injustices, although no retrospective guidelines are established.

The Declaration also maps the processes to be used to resolve disputes between Indigenous Peoples and the state.  For example, Article 27 requires that states establish an independent process for disputes over territories and resources.

“States shall establish and implement, in conjunction with indigenous peoples concerned, a fair, independent, impartial, open and transparent process, giving due recognition to indigenous peoples’ laws, traditions, customs and land tenure systems, to recognize and adjudicate the rights of indigenous peoples pertaining to their lands, territories and resources, including those which were traditionally owned or otherwise occupied or used. Indigenous peoples shall have the right to participate in this process.”

Article 27, Declaration on the Rights of Indigenous Peoples

This requirement is more broadly pursued in Article 40 to cover all situations of dispute with states.

“Indigenous peoples have the right to access to and prompt decision through just and fair procedures for the resolution of conflicts and disputes with States or other parties, as well as to effective remedies for all infringements of their individual and collective rights. Such a decision shall give due consideration to the customs, traditions, rules and legal systems of the indigenous peoples concerned and international human rights.”

Article 40, Declaration on the Rights of Indigenous Peoples

Many other Articles in the Declaration ascertain that mechanisms for adjudication or resolution of issues between Indigenous Peoples and states are needed.  However the need for these mechanisms to be truly independent, impartial and sensitive to the concerns of Indigenous Peoples is the most important aspect of these procedures.

Further guidance on the transition to and exercise of self-determination might be provided by the Charter of the United Nations, in the references to non-self-governing territories.

Members of the United Nations which have or assume responsibilities for the administration of territories whose peoples have not yet attained a full measure of self-government recognize the principle that the interests of the inhabitants of these territories are paramount, and accept as a sacred trust the obligation to promote to the utmost, within the system of international peace and security established by the present Charter, the well-being of the inhabitants of these territories, and, to this end:

- to ensure, with due respect for the culture of the peoples concerned, their political, economic, social, and educational advancement, their just treatment, and their protection against abuses;

- to develop self-government, to take due account of the political aspirations of the peoples, and to assist them in the progressive development of their free political institutions, according to the particular circumstances of each territory and its peoples and their varying stages of advancement;

- to further international peace and security;

- to promote constructive measures of development, to encourage research, and to co-operate with one another and, when and where appropriate, with specialized international bodies with a view to the practical achievement of the social, economic, and scientific purposes set forth in this Article; and

- to transmit regularly to the Secretary-General for information purposes, subject to such limitation as security and constitutional considerations may require, statistical and other information of a technical nature relating to economic, social, and educational conditions in the territories for which they are respectively responsible other than those territories to which Chapters XII and XIII apply.

Article 73, Chapter XI, Charter of the United Nations

In the situation of non-self-governing territories, states are expected to ‘accept as a sacred trust’ the obligation to promote the well-being of the people of the territories including to develop self-government taking into account the political aspirations of the peoples and the progressive development of their free political institutions.

The Declaration on the Rights of Indigenous Peoples does recognised that Indigenous Peoples have their own systems and institutions encompassed in their distinct cultural identity and social order.

“Indigenous peoples have the right to maintain and strengthen their distinct political, legal, economic, social and cultural institutions, while retaining their right to participate fully, if they so choose, in the political, economic, social and cultural life of the State.”

Article 5, Declaration on the Rights of Indigenous Peoples

“Indigenous peoples have the right to participate in decision-making in matters which would affect their rights, through representatives chosen by themselves in accordance with their own procedures, as well as to maintain and develop their own indigenous decision-making institutions.”

Article 18, Declaration on the Rights of Indigenous Peoples

“States shall consult and cooperate in good faith with the indigenous peoples concerned through their own representative institutions in order to obtain their free, prior and informed consent before adopting and implementing legislative or administrative measures that may affect them.”

Article 19, Declaration on the Rights of Indigenous Peoples

“Indigenous peoples have the right to maintain and develop their political, economic and social systems or institutions, to be secure in the enjoyment of their own means of subsistence and development, and to engage freely in all their traditional and other economic activities.”

Article 20(1), Declaration on the Rights of Indigenous Peoples

The United Nations has, in the context of its Charter, the UDHR, the human rights treaties and the Declaration on the Rights of Indigenous Peoples unambiguously established the right of Indigenous Peoples to self-determination and, in doing so, identified that self-government or autonomy, combined with the institutions of the Indigenous Peoples – providing the universal principles of human rights are not infringed – is the prerequisite for Indigenous Peoples dialogue with states.

The rights of individuals, as contained in human rights treaties, means that the individual members of Indigenous Peoples can expect to participate in the political life of the representative institutions of Indigenous Peoples and that these institutions are acknowledged, engaged and respected by states.

If states are not amenable to the Declaration on the Rights of Indigenous Peoples, prepared to review their historical and contemporary policies and laws, and properly engaged in negotiations with Indigenous Peoples before an independent, fair authority then the rights of Indigenous Peoples are at extreme risk of continued violation.

INDIGENOUS PEOPLES’ PARTICIPATION IN 

INTERNAL DECISION-MAKING PROCESSES

Identification of indigenous peoples’ own decision-making processes and institutions as well as challenges in maintaining and developing them.

AUTHOR’S NOTE:

This section discusses internal decision-making by Australian Aboriginal people.  In forming observations and assessments at the national level, generalisations are made.  Not all experiences fit these generalisations and many exceptions and variations exist.  The author accepts that opposite opinions exist and may be valid.  The goal of this exercise calls for a straightforward synopsis.

Until 1788 the Aboriginal Peoples of Australia had almost no sustained contact with the rest of the world.  While trading and other forms of interaction did occur with the peoples of Papua New Guinea and Indonesia these cultures were at the time compatible or otherwise non-intrusive upon Aboriginal society and order.

[For the purpose of this paper, the author will not seek to separately identify or describe the Torres Strait Islander Peoples of Australia.  The Torres Strait Islander Peoples are a distinct population in Australia, with different society and worldview to the Aboriginal Peoples.  Their traditional territories, bordering the Australian and Papuan New Guinea mainlands, are geographically separate from the territories of Aboriginal Peoples.  Note also there are now a number of indigenous persons in Australia who identify themselves as being of both Aboriginal and Torres Strait Islander descent.]

Aboriginal Peoples were in possession of the entire continent of Australia and lived in small communities within defined territories.  Over 300 distinct languages existed, suggesting long periods of isolation from other groups and limited social engagement between groups.  The nature of Aboriginal society was fundamentally egalitarian, with no obvious hierarchy except in relation to knowledge of the laws and secret information.  The people lived by natural laws highly compatible with the various environments in which they lived and steeped in spiritual association with the landscape and life forms around them.  The young people would undergo progressive education – ‘initiations’ - in the laws and spiritual life, until they become keepers of the law.  Different persons, in sub-groups, would have different knowledge and secrets to maintain and these ‘moieties’ would in combination make up the total custodianship of law, property and order within the territory.

The Aboriginal Peoples lived by laws that were strict but at the same time the laws were limited to specific needs and spiritual teachings.  Apart from these laws which formed boundaries in behaviour there was a large amount of individual freedom and discretion available, due in most part to limited social contacts and large territories.  The laws did not change or lend themselves to amendment or variation.  The laws were constantly reinforced through ceremonies and rituals.  

Decision-making was largely confined to examination of events or resolution of inter-personal disputes where the law did not give clear definition.  The resolution of disputes or adjudication on important matters would rely upon the convening of a council made up of the elders.  This council would be composed depending upon the matter of concern.  Wisdom accounted for a large component of decision-making but, again depending upon the nature of the concern, all persons were open to participate in discussions in non-secret business.  Resolution of problems was achieved by consensus using procedures which engage all parties and exhaust dissent.  Where physical resolution of differences between parties became necessary, battles were conducted according to rules and were completed when dissent was exhausted.  After battles opposing parties are able to re-engage through common obligations under law.

The arrival of British colonisers in 1788 impacted immediately and greatly upon the Aboriginal Peoples.  Strangers were not common and where strangers approached an Aboriginal group protocols required that they be identified in the indigenous knowledge of society.  The British (it can be assumed) were at first regarded as ‘Ancestors’ or spirit beings and every effort was made to accommodate their presence.  However the clash of cultures soon led to hostilities and an disaffection by the Aboriginal Peoples of the British arrivals.  In short, the contest between the British and the Aboriginal Peoples was one-sided and brutal. In the first 100 years surviving Aboriginal Peoples realised that resistance was a high-risk tactic.  Genocide occurred in many locations and by many methods.

In Australia, one of the last regions to be colonised by the British, the colonial authorities determined that there was no need to make treaties with the Aboriginal Peoples or engage in any form of purchase of the lands or resources.  This disregard for the rights of the indigenous peoples was at odds to the colonial experiences over the previous centuries, in Asia, the Americas, Africa and the Pacific and happened at a time when deadly weapons were developing and popular European notions of race and superior intelligence were rapidly evolving.

By keeping a peaceful and low profile Aboriginal Peoples managed to survive as either fringe dwellers or isolated populations.  As the six British colonies in Australia were gaining in wealth, Aboriginal people became wards of the Christian churches and the state.  These policies became official and entrenched by constitutions and laws when Australia adopted nationhood in 1901.  Until the 1960s, and in some regions until the 1980s, Aboriginal populations were forced into large camps segregated from the colonisers, and controlled by civil servants in the role of ‘Protectors’.

Thus, for the two hundred years since colonisation, the Aboriginal Peoples were mostly being denied the capacity to function as peoples and important social order was being stricken by terrorism and then church indoctrinations.  In all regions, apart from remote and hostile territories, Aboriginal society had to resort to underground and depressed modes of relationships and behaviour to survive the institutions established by the state.

From 1901 early Australian policies concluded that the Aboriginal Peoples were an ancient and dying race.  Administrative actions were taken to separate the so-called ‘half caste’ children into boarding schools and foster families to train them into ‘civilised’ behaviours and to benefit from ‘education’.  They were regarded as potential non-Aboriginals, given the proper preparation.  

As the numbers of surviving Aboriginals grew the policies were described as assimilation. By segregating the population in government reserves or camps, Aboriginal families were given tuition in homemaking, working and budgeting until they could be resettled in towns and suburban environments.  Alcohol was prohibited and interaction between indigenous and non-indigenous persons was regulated.  Behind the veneer of this upbeat vision, the Aboriginal people were experiencing severe and overt racism in their contact with the white community.

From the 1960s a new consciousness was overtaking the government policies.  Aboriginal people were becoming more vocal and increasingly confronting of government policies.  In rejecting the manifest racism and at the same time reclaiming a strong Aboriginal identity, Aboriginal dissidents increased protests against racist policies and enunciated rights and freedoms as the First Peoples of Australia.  The urban-based Aboriginal agitators rejected the ‘reserves structure’ of the government and demanded control over their own lives.  The Land Rights movement demanded that Aboriginal Peoples be given back their lands, that mining be controlled by Aboriginal Peoples, and that systemic racism regarding Aboriginal housing, employment, education and services be purged.

Until the Land Rights movement erupted, Aboriginal people had no capacity to make decisions or participate in local organisation or the political life of the state.  For many Aboriginal people the pre-colonisation society had become fragmented and traumatized.  The collection of the population into reserves had poisoned the social fabric by creating a sedentary lifestyle without the freedoms experienced by their previous generations, and by forcing large numbers of people into close proximity where incompatibility existed and tensions could not be resolved or otherwise dissipate.

Aboriginal uprising demanded that service delivery to the Aboriginal Peoples be controlled by Aboriginal community-controlled organisations.  The 1970s saw the rapid development of Land Councils, Aboriginal Legal Services, Aboriginal Housing Associations, and Aboriginal Medical Services. Aboriginal Child Care Agencies, Aboriginal Link-Up Services and Aboriginal Media Organisations soon followed.

At the same time a movement was developing in the ‘reserves’ where the populations were rebelling against state control and demanding self-government.

In 1972 the national elections resulted in the appointment of a national government that aggressively pursued a reformist agenda supporting Aboriginal rights.  The government adopted a policy of Aboriginal self-determination and established a large grants program to finance Aboriginal-controlled organisations.  The government established a ‘National Aboriginal Consultative Committee’ to advise on government policy.  This structure consisted of Aboriginal representatives elected or otherwise chosen by their communities to caucus on national policies and programs.  This structure evolved over the next twenty years to become the Aboriginal and Torres Strait Islander Commission (ATSIC).

ATSIC was formed in 1990 as an Aboriginal representative body and bureaucracy.  It was a statutory authority, enacted by the national government.  The government department of ‘Aboriginal Affairs’ was dissolved and most of its functions and budget were handed over to ATSIC.  The body was government by a national commission and up to 35 regional councils.  (The regional councils, elected by the Aboriginal population from each of the designated regions, determined the composition of the national commission.)  Arguably, ATSIC was a very powerful body with the political and administrative capacity to manage the affairs of the Aboriginal Peoples of Australia.  The structure was elaborate, derived from constant review of the representative arrangements and functions of the predecessors.  The government Minister for Aboriginal Affairs chose for the most part to not interfere in the workings and decisions of ATSIC.

From 2000 the government became less committed to ATSIC.  Government administration of Aboriginal affairs increased and more hostility existed between government and ATSIC.  The situation deteriorated until the government dissolved the commission in 2005 and appointed a National Indigenous Committee (NIC) as advisors to government.  

Working in conjunction with selected media organisations and personalities, the government promoted a scenario that ATSIC representatives were unrepresentative, a lack of separation of powers existed leading to corruption and incompetence, ATSIC programs funds were wasted, Aboriginal wellbeing was deteriorating, and communities were opposed to the organisation.  No proof of these problems was presented, and media campaigning relied upon sensationalism and fabrication to generate public concern.

During this period, from 2000 onwards, the autonomy of the Aboriginal organisations and services became severely compromised as funding to these bodies became closely regulated by government contracts, predicated upon the view that Aboriginal bodies were agencies for government service delivery.  The representative status of the corporations gradually became replaced by bureaucratic systems and the organisation personnel were more occupied with financial and risk management unrelated to community aspirations.  The prevailing pressures were highly political and discriminatory, as government policy during this period opposed indigenous rights and pursued assimilation of the Aboriginal population.

The NIC was largely rejected and disowned by the Aboriginal community, regarded as ‘puppet’ and useless body serving the government policies of the day.  In 2008 the government dismissed the NIC and there is no new arrangement yet established.  Media hype largely dominated the policy agenda for Aboriginal affairs, constructing stereotypical impressions of Aboriginal dysfunction and creating false leadership through chosen voices from Aboriginal persons, most of whom have no ‘rank’ within community structures and social organisation.  The small number of Aboriginal people, only 2.5% of the total population in Australia, and the extensive loss of and damage to community infrastructure relegated the voice for Aboriginal rights to a whisper.

A causal factor during this period was the ‘Mabo decision’ of 1992.  The High Court of Australia found that the Torres Strait Islanders of Mer Island collectively held ‘native title’ over their lands before colonisation, and that this title was recognised in ‘common law’, a characteristic of British and Australian law.  The High Court ruled that the Meriam people had continued to hold title after ‘Crown’ sovereignty was established over the Australian territory and that such title was only extinguished in particular circumstances by the government (unless the traditional owners ‘lost’ their continuing association with their lands).  

This ruling was considered to create significant precedence, leading to consciousness that all of Australia was held by native title before colonisation, and that ‘inconsistent’ land title issued by the Crown since colonisation – or any land title issued by the Crown after 1975 (see next paragraph) - might be deemed, depending upon the nature and circumstances of the proposed new title, to be invalid.

Further the High Court ruled that only the ‘Crown’ can acquire or extinguish native title, the ‘Crown’ could not inadvertantly acquire native title and needed to have an intention to do so, and that since 1975, when the Racial Discrimination Act came into force in Australian law, the Crown could not affect native title in a discriminatory way; i.e. indigenous property rights to their traditional lands had to be respected to the same degree as non-indigenous land titles in Australia.

The High Court decision was radical as it was the first time in Australia’s colonial and post-colonial history that the Aboriginal people were conceded any Aboriginal rights in national law.  Australian society responded significantly with two distinct and opposite reactions to this revelation.  

On the one hand the government undertook to use its law-making powers to regulate the ‘fallout’ from the High Court decision.  The Native Title Act was passed 18 months after the Mabo decision of the High Court, with significant retrospective stipulations to validate all Crown titles to 1994 (and later amended to validate all titles to 1996), and to codify proceedings to conveniently ascertain native title rights throughout Australia.

On the other hand a large proportion of the Australian society railed against the Aboriginal rights and perceived elevation of Aboriginal peoples status in the nation.  A popular and widely peddled imagery of ‘Aboriginal people taking over the backyard barbeque’ erupted and was supported by mainstream media and political figures.  A number of homeowners openly threatened to kill any Aboriginal people entering upon their properties.  Aboriginal people were confronted on the streets and threatened with reprisals.  These sentiments prevailed in 1998 when the government passed significant amendments to the Native Title Act 1993.  These amendments were extremely discriminatory against the rights of the Aboriginal Peoples and increased the capacity of developers, governments and extractive industries to function without due regard for the human rights of the Aboriginal Peoples.

For the Aboriginal Peoples a new process for decision-making emerged controversially from the native title procedures.  (This is discussed later in the paper, where concern is expressed that some self-interested individuals have acted to dominate local community processes of decision-making by conferring exclusive ‘traditional owner’ status on themselves without due regard for relevant others in the community and with little appreciation of intricate social obligations and links with the landscape.)

In the post-colonial phase effectual Aboriginal decision-making re-emerged in the 1970s, when the government policy of self-determination was revealed.  For the majority of Aboriginal population the traditional institutions and procedures for decision-making were no longer viable or relevant to their political, social, cultural and economic environment.  

The creation of Aboriginal service organisations and political structures relied upon western models of corporate bodies, cooperatives and associations.  Community members were encouraged to form into legal non-profit entities to receive and handle grants from the government.  These entities were mostly established as democratic institutions to ensure that community members could engage in decision-making on services.  These organisations were highly successful in the first two decades as much needed services were rolled out to the people in need and the delivery of the services were tuned to the culture and social organisation of the communities.  The service delivery was not only better suited to the needs, but it was also significantly cheaper and more efficiently delivered than government or privatised agencies.  

This efficiency became lost in later years as government bureaucracy occupied itself with more management and bureaucratic controls over the grant-making to community organisations. Organisation memberships changed as competition developed to take control away from the needy community members and put it in the hands of educated, but estranged, individuals.  Organisations became more responsive to government terms and conditions – misconstrued as ‘accountability’ – and less amenable to being driven by, or even interacting with, the ‘client’ community.

In the Aboriginal political structures, inclusive decision-making was a fundamental trait, designed to attract like-minded individuals and grow political strength and momentum.  These political bodies are typified by the land councils.  In the Northern Territory and New South Wales, the functioning land councils are statutory bodies with ultimate accountability to government.

Under the Land Rights (Northern Territory) Act 1975 the land councils have a statutory responsibility to implement extensive prescribed procedures for the informed consent of the traditional owners where their traditional lands are under consideration for development.  These procedures are considered to be the strongest model of ‘free, prior and informed consent’ in the world.

Paradoxically, these statutory land councils have been more resilient and have greater capacity for political successes than the land councils established as corporations by communities.  Other land councils, derived from community movements for political advancements, have mostly faltered through inability to keep pace with legal and political developments in the last two decades and incapacity to attract wide community commitment to politically oppose government policies and controls.  

To a certain extent the active role of ATSIC took attention away from these land councils.  Two notable exceptions, operating as influential land councils, are the Kimberley Land Council of Western Australia and the Cape York Land Council in Queensland.  These are large corporations with extensive membership in remote regions.  These land councils, based in the remote regions of northern Australia, gained power and importance as representative bodies of Aboriginal people living under traditional society and laws.  Some 25% to 30% of the Aboriginal population live on their traditional lands in remote Australia and, despite incursions by extractive industries, are able to function without daily interferences from non-indigenous interests.

The following comments are made more in reference to the 70% of the Aboriginal population living in urban and rural communities and in constant contact and association with non-indigenous Australian society.

Once the Native Title Act was established some land councils were specifically created to pursue native title functions.  Under the native title legislation the government appoints ‘native title representative bodies’ to assist traditional owners to establish their lawful rights over their territories.  Once that status was achieved these organisations effectively become statutory bodies with their operations regulated by the native title laws and procedures - procedures almost exclusively determined by government and the Federal Court of Australia.  The native title representative bodies are not representative, nor are they political.  However these bodies have potential to test the administrative justice system and affect agendas of the major development and resource extractive industries.

For the Aboriginal Peoples, the quasi-legal status attributed to traditional owners by the native title ‘industry’ has generated another form of decision-making within the community.  This different procedure is not necessarily conducive to good decision-making or demonstrating self-determination by Indigenous Peoples.  

After the Native Title Act was passed in 1993 a number of small Aboriginal groups submitted early and opportunistic claims to the courts / tribunals based upon traditional connection and inheritance.  Many claims were opportunistic, and expressed exclusive rights to a small percentage of peoples rather than inclusive, collective rights of the broader Aboriginal population.  Unfortunately the intent of the ambitious applicants seemed to be less geared to successfully persuading the courts of continued traditional rights than to vying against duplicate claims by other Aboriginal groups, and ultimately were in pursuit of immediate pecuniary gains rather than recognition of rights.  Increasingly, the official native title procedures have give rise to unfounded assertions of exclusive ‘traditional rights’ as a means to gain status and power over members of the Aboriginal community, but with little impact upon the non-indigenous sector and external threats and interests.

The exclusive and divisive nature of diverse traditional ‘claims’ has impacted upon decision-making within the community.  The characteristics of ‘community’, embracing inclusive and pan-Aboriginal interests as predominated in the earlier ‘self-determination era’, have been spoilt by separations, exclusions and rivalry under the native title system.  For many parts of Australia this has coincided with the rise in government control and manipulation of the political agenda on Aboriginal rights.

The emergence of ‘traditional owners’ in urban and rural communities has been exploited to alienate many Aboriginal people from participatory decision-making.  The contemporary claims of traditional owners rights in these situations are more modelled upon, and influenced by, colonial hierarchy and power structures.  In certain instances small groups in the Aboriginal community, by claiming traditional owner status, have regarded the term ‘rights-based approach’ as means to ‘power’ over the Aboriginal people in the community in a way that never existed in traditional society and in complete disregard of the events of the colonial and post-colonial period.

Since the UN adopted the Declaration on the Rights of Indigenous Peoples more effort needs to be made to give clarity and definition to the identity of the Aboriginal Peoples of Australia.  This challenge requires the relationship between traditional laws and practices and contemporary modes of Aboriginal society to be settled, guided by the standards contained in the Declaration on the Rights of Indigenous Peoples and other relevant norms and standards of human rights law.  Most relevant is the direction which the Aboriginal Peoples choose under the right of self-determination.

“By virtue of that right [of self-determination] they freely determine their political status and freely pursue their economic, social and cultural development.”

From Article 3, Declaration on the Rights of Indigenous Peoples

In summary, the Aboriginal Peoples survived in a harmonious and egalitarian social environment before colonization.  In the 200 years since colonization the Aboriginal Peoples could exercise no decision-making capacity, even in the most fundamental aspects of family life.  Traditional decision-making procedures and institutions are not necessarily still available or the most relevant arrangement for many Aboriginal communities in contemporary situations.  

(Of course, this does not mean that all communities are unable to maintain traditional methods of decision-making.  A number of remote communities, particularly ‘homeland’ communities are successfully keeping traditional institutions and procedures intact.  Also the Aboriginal Peoples have continued to keep egalitarian and consensus values in their contemporary decision-making processes.)

Since 1972 the Aboriginal Peoples rapidly evolved self-determination principles through the development of new structures.  The key structures have been land councils because these were involved in political struggles for rights and were founded upon Aboriginal cultural identity and existence. Native title laws have led to greater government regulation over land councils and indigenous development.  Aboriginal community controls have weakened significantly.

Aboriginal organizations, concerned with service delivery and established under corporate laws, have been decision-making institutions for many of the Aboriginal communities around Australia.  However government has manipulated these organizations to weaken community-control and political purposes.

ATSIC, the national representative body evolved over a thirty-year period, was achieving major success in progressing the rights of Indigenous Peoples in general and Aboriginal Peoples in particular.  The ultimate demise of ATSIC demonstrates more the hostility of government towards Aboriginal Peoples, than the failures of the organisation.

In discrete Aboriginal communities, self-governing councils have been established.  While some of the councils have previously held wide powers appropriate to social and cultural development, these have recently been assimilated to reflect the mainstream local governments of Australia.

Over recent years the Declaration on the Rights of Indigenous Peoples has revealed its importance as a yardstick of Aboriginal development.  For example, Articles 18, 19 and 23 of the Declaration on the Rights of Indigenous Peoples were being achieved in the Australian scenario, particularly through the functions held by ATSIC and the Northern Territory Land Councils.

“Indigenous peoples have the right to participate in decision-making in matters which would affect their rights, through representatives chosen by themselves in accordance with their own procedures, as well as to maintain and develop their own indigenous decision-making institutions.”

Article 18, Declaration on the Rights of Indigenous Peoples

“States shall consult and cooperate in good faith with the indigenous peoples concerned through their own representative institutions in order to obtain their free, prior and informed consent before adopting and implementing legislative or administrative measures that may affect them.”

Article 19, Declaration on the Rights of Indigenous Peoples

“Indigenous peoples have the right to determine and develop priorities and strategies for exercising their right to development. In particular, indigenous peoples have the right to be actively involved in developing and determining health, housing and other economic and social programmes affecting them and, as far as possible, to administer such programmes through their own institutions.”

Article 23, Declaration on the Rights of Indigenous Peoples

INTERFACE WITH EXTERNAL DECISION-MAKING PROCESSES RELATED TO ISSUES AFFECTING INDIGENOUS PEOPLES.

Identification of participatory and consultative mechanisms linked to both State and relevant non-State institutions and decision-making processes affecting indigenous peoples as well as challenges in their effective implementation.

"It is hard to imagine a more stupid or more dangerous way of making decisions than by putting those decisions in the hands of people who pay no price for being wrong." -  Thomas Sowell

The international norms and standards on human rights rely upon the rights of equality and freedom of the individual, but do not necessarily detail requirements for national political institutions – governments – to structurally meet human rights standards reflecting the right of peoples to self-determination.  

For example, Article 21 of the UDHR states everyone has the right to take part in the government of his country ‘directly or through freely chosen representatives’ and the Covenant on Civil and Political Rights asserts in Article 25 that every citizen shall have the right to take part in the conduct of public affairs, directly or through freely chosen representatives and to vote and to be elected at genuine periodic elections guaranteeing the free expression of the will of the electors.

DEMOCRATIC GOVERNMENT AND INDIGENOUS PEOPLES

From the source in Wikipedia on ‘Democracy’ [http://en.wikipedia.org/wiki/Democracy] I have extracted a reasonable description of democracy.

DEMOCRACY

Democracy is a political government either carried out directly by the people (direct democracy) or by means of elected representatives of the people (representative democracy).  Even though there is no specific, universally accepted definition of 'democracy', there are two principles that any definition of democracy includes, equality and freedom. These principles are reflected by all citizens being equal before the law, and having equal access to power, and freedom is secured by legitimized rights and liberties, which are generally protected by a constitution.

However, if any democracy is not carefully legislated to avoid an uneven distribution of political power with balances, such as the separation of powers, then a branch of the system of rule could accumulate power and become harmful to the democracy itself.  The "majority rule" is often described as a characteristic feature of democracy, but without responsible government or constitutional protections of individual liberties from democratic power it is possible for dissenting individuals to be oppressed by the "tyranny of the majority".  Freedom of political expression, freedom of speech and freedom of the press are essential so that citizens are informed and able to vote in their personal interests. 

'Liberal democracy' may include additional elements such as political pluralism, equality before the law, the right to petition elected officials for redress of grievances, due process, civil liberties, human rights, and elements of civil society outside the government.  In the United States, separation of powers is often cited as a supporting attribute, but in other countries, such as the United Kingdom, the dominant philosophy is parliamentary sovereignty (though in practice judicial independence is generally maintained).

This description adequately identifies the political risks to Indigenous Peoples in a state where democratic structures do not take more specific account of the right to self-determination of Indigenous Peoples.

Representative democracy, for example, can lend itself to the ‘tyranny of the majority’ if Indigenous Peoples are not able to effectively participate in government and/or self/government through their own representatives.  In decision-making if outcomes are determined by majority vote, without protection of the rights of the Indigenous Peoples – perhaps through separation of powers or equal access to power – then Indigenous Peoples interests are vulnerable and at risk.  Important factors such as access to information and appeal, and due process have all been historically denied to Indigenous Peoples around the world, thus rendering even highly regarded democracies such as Australia, Canada, New Zealand and USA, as ‘tyrannical’ political entities working against Indigenous Peoples interests.

THE AUSTRALIAN POLITICAL SYSTEM

Under the Australian political system the nation is governed under a constitution dedicated to political mechanisms and absolutely devoid of human rights principles.  Under the Constitution of Australia the national parliament is the political institution built on the model of a representative democracy.  Parliament consists of two chambers, one being the main house of government made up of representatives elected by the people with equal votes, and the other chamber being a house of review representing the interests of ‘States’ (the former colonies of Australia).  The Constitution has rarely changed since 1901 and proposals over the years to incorporate human rights standards are contentious and not sufficiently supported by the Australian population.

The Constitution of Australia does not recognise any rights of the Indigenous Peoples and until 1967 the Constitution directly excluded Aboriginal people from equal status with Australian citizens.  Even upon the removal of these provisions in 1967 the Constitution retains a ‘race’ power allowing the national government to make laws relating to any race.  The Constitution does not stipulate that this power to be exercised in a non-discriminatory way and legal interpretations have not clearly established that a non-discrimination constraint exists.  This provision in the Constitution has been invoked in recent years to verify a law that overruled protection orders for Aboriginal sacred grounds. (see Kartinyeri v Commonwealth, High Court of Australia)

Another concerning feature of the Australian Constitution is that Australian law does not recognise international human rights treaties signed by the Australian Government unless the Parliament enacts enabling legislation.  However, such legislation cannot be safeguarded from subsequent amendments or annulment by the Parliament.  Again, this vulnerability has exposed Aboriginal Peoples to discrimination by the Parliament over recent years, by suspension of the Racial Discrimination Act, despite Australia’s ratification of the International Convention on the Elimination of All Forms of Racial Discrimination in 1975. (refer to the Native Title Act Amendment Act 1998, and the Northern Territory National Emergency Response Act 2007)

As a federal system the Australian Constitution allows both State and national governments to legislate in relation to the Aboriginal Peoples.  From 1973, when the national government took primary responsibility for indigenous policy, the government sought that State Governments surrender responsibility for indigenous policy and program and service delivery.  This approach has changed recently, first to relegate responsibility back to individual State Governments and currently to establish shared and coordinated strategies.  

Inevitably State Governments maintain primary responsibility for important functions such as lands, minerals, health, and education, thus requiring that Aboriginal Peoples, as a national entity, interface with up to nine governments.  Taking account of the international human rights framework the human rights responsibilities of the Australian nation rest with the national government.  

In 1972 the national government, as part of the assumption of control of Aboriginal affairs from States, established a full-time Minister for Aboriginal Affairs and a Department of Aboriginal Affairs.  Around the same time the government supported the establishment of a national Aboriginal representative body, the National Aboriginal Consultative Committee, to advise the government on policies and programs.  This structuring continued and evolved through successive regimes of government until in 1990 the Aboriginal and Torres Strait Islander Commission (ATSIC) was established and administrative structures of the government, including programs and budgets, were incorporated into the ATSIC structure.  

THE ATSIC MODEL

The ATSIC model was seen as a self-determination model and had radical elements.  It was developed following the collapse of the National Aboriginal Conference in 1985, over a political fallout between Aboriginal Peoples and the government over Land Rights.  From 1987 the government undertook two years of consultations with the Aboriginal people using the services of the last chairperson of the National Aboriginal Conference, a popular and charismatic leader of the people.  The national body was established by legislation in 1989, and the statute included a process to review legislation each three years to adjust any shortcomings in the model.

Representatives for ATSIC were popularly elected to approximately 30 regional councils around Australia, consisting of 12 persons per council.  These councils then elected their national representatives as ‘commissioners’ on the national Board of Commissioners.  The commissioners and the chairs of the regional councils were full-time officials.  This representative structure thus enabled up to 400 representatives of the Aboriginal Peoples Australia-wide including around 50 full-time representatives

The Board had control of the national budget for Aboriginal affairs provided by the Australian Treasury but subject to authorisation by the Minister for Aboriginal Affairs.  Under the statute some specified programs were to be administered at the national level and all other programs were to be administered by each of the regional councils.  Each regional council was to receive a budget allocation, including a ‘land rights’ allocation, and had the power to determine the policies and programs for their own region, in collaboration with the community.  However this model was not smoothly implemented, ultimately the national Board controlled the entire programs.  Individual commissioners endeavoured to dominate and determine the expenditures as power plays were executed.  The regional councils were starved of funds and decision-making capacity.

The author sees fault in the ATSIC bureaucratic structure.  Unfortunately the statute required ATSIC offices to be filled by Australian Public Servants at the national and regional levels.  A large structure existed.  Ultimately a culture emerged in the bureaucracy that the public servants served the government, as well as the commission, and bureaucratic controls were exercised over budgets and policies to limit unprofessional conduct within the ranks of the commissioners.  These controls meant starvation of responsibilities and budgets to the regional councils.  

While the bureaucrats were under pressure by elected officials and needed to maintain probity, the core elements of the ATSIC model were strangulated by misguided intentions of bureaucrats.  Ultimately they became the problem because they became the government, and the will and interests of the people in this representative structure was lost in the corridors of ATSIC.  While very few individuals in the elected arm were corrupt most of the elected representatives were inexperienced in the ways of the bureaucrats but also in the requirements of their official positions.  The internal audit unit in ATSIC could have been more effective in ensuring the roles of the representatives and the bureaucrats were well informed, trained and applied to the goals of the institution.

However, the financial functions of ATSIC detracted from the very, very significant and effective function of decision-making at the national level.  The ATSIC Board sought to make radical reforms to the relationship between government and Indigenous Peoples including the ultimate development of a treaty.

ATSIC also strongly supported the development of the Declaration on the Rights of Indigenous Peoples ensuring that its legal, political and policy advisors were well-engaged in the process, along with representatives from Aboriginal community organisations in Australia.

ATSIC was engaged with the national and State Governments.  In 1992, soon after the formation of ATSIC the ‘Heads of Government’ in Australia negotiated and concluded an agreement known as the ‘National Commitment to Improved Outcomes National commitment in the Delivery of Programs and Services for Aboriginal Peoples and Torres Strait Islanders’.  ATSIC was a party to this agreement, along with each of the governments.  In the agreement the following principles were identified:

The Government of Australia, in making this National Commitment, have as guiding principles:

4.1
empowerment, self-determination and self-management by Aboriginal peoples and Torres Strait Islanders;

4.2
economic independence and equity being achieved in a manner consistent with Aboriginal peoples and Torres Strait Islanders social and cultural values;

4.3
the need to negotiate with and maximise participation by Aboriginal peoples and Torres Strait Islanders through their representative bodies, including the Aboriginal and Torres Strait Islander Commission, Regional Councils, state and Territory advisory bodies and community-based organisations in the formulation of policies and programs that affect them;

4.4
effective co-ordination in the formulation of policies, and the planning, management and provision of services to Aboriginal peoples and Torres Strait Islanders by governments to achieve more effective and efficient delivery of services, remove unnecessary duplication and allow better application of available funds; and

4.5
increased clarity with respect to the roles and responsibilities of the various spheres of government through greater demarcation of policy, operational and financial responsibilities.

Perhaps the most powerful but hidden role of ATSIC was its capacity and activity to examine legislation and policy reforms in the Parliament and government officers.  During the reign of ATSIC it was unlikely that any political examination of issues affecting the Aboriginal Peoples would occur without a team of ATSIC officials, from the representative arm and bureaucracy, being represented in some strength.  This also was the situation in the State and Territory governments where the regional councils would be alert and able to respond to legislative and administrate proposals.

Since the abolition of ATSIC five years ago a number of laws and changes in programs have occurred without involvement of or scrutiny by Aboriginal people.  This is particularly relevant in environmental, climate change and intellectual property policies, issues which have become increasingly important for government.

ABORIGINAL PETITIONS

Aboriginal Peoples can argue that partnership with the national government should be able to commit the State Governments to comply with decisions at the national level.  Legal opinion, as yet untested in the courts, can support this viewpoint.

Aboriginal Peoples have called for a treaty to be signed between the national government and representatives of the Aboriginal Peoples.  This political claim is highly contentious and, though entertained by certain political parties, becomes an emotional and irrational flashpoint for the Australian public.  While the term ‘treaty’ remains strongly opposed by government, there is no impediment to a legally-binding document being concluded in this manner.  Within the ranks of the Aboriginal Peoples there is strong sentiment about how representatives of the peoples might be determined to negotiate and sign any agreement.  Political strategists for the Aboriginal Peoples advocate that the conclusion of a treaty is a prerequisite for sustained and positive relations between the government and the Aboriginal Peoples.

The format and contents of a treaty has not been clearly established but expectations from Aboriginal Peoples are that a treaty will determine the relationship between the Aboriginal Peoples and the nation of Australia, addressing long-standing issues arising from colonization such as recognition of indigenous identity, acceptance of indigenous law, property rights, mechanisms for dispute resolution, restitution and compensation.

SELF-GOVERNMENT

A number of Aboriginal communities have local government arrangements.  These Aboriginal governments exist in Aboriginal territories and a mostly now mainstreamed as shire councils.  The governments are statutory bodies and rely upon grants from the national or State / Territory governments.  Their functions are limited to housing and infrastructure but do not include law and justice, education and health functions.  In previous years the community governments had wider responsibilities for the well being of its members.  However these responsibilities have since gone to government agencies or community organisations, thus leading to divisions and manifestation of social and political factions within the community.

CONSULTATION AND ADVISORY BODIES

Post-ATSIC the government has resorted to establishing advisory committees when dealing with important indigenous issues.  Advisory committees have long been rejected by Aboriginal Peoples since the 1970s.  These structures were used historically by government to give a semblance of engagement with the community but mostly served the purpose of keeping back dissent to abhorrent government policies and practices.  The persons appointed to these committees often were chosen on the basis of their appeal to government, eg favourable appearance, conservatism, low risk, and cooperative.  In truth they were incompetent in their knowledge of the subject matter and had little or no engagement with the community on the topic.  They were unsupported and unlikely to disclose their involvement or take interest in the communities concerns.

While appointments in contemporary situations are not so severe in these characteristics, there are certain traits which are common in advisory committees.  For example:

· The advisory committee is not fully engaged in decision-making.

· The committee is an adjunct to a government agency and is humoured rather than integrated into the agency.

· The procedure for appointments to the committee are not open or accountable.

· The appointees are not representatives of the community or community institutions in any formal capacity.

· The appointees are not accessible by community in their capacity on the committee.

· The work of the committee is undisclosed, with little public awareness of meetings or agendas.

· The advice sought by or given to government is unknown and unaccountable.

· The committee is not connected to Aboriginal institutions, experts or concerned people in its area of interest.

· The appointees are not encouraged to engage the community as part of their work.

· The appointees have little or no expertise and are not aware of international standards on Indigenous issues.

Ultimately the advisory committees are not an extension of the community but a defence of the government to justify or sanction its own positions.

Much has been written in the past about government consultations with Aboriginal Peoples.  There is no need to extensively comment on this issue.  Ultimately there are many recent examples about the weakness and failures of consultations with the Aboriginal community.

In one national consultation exercise the government held meetings in every conceivable location throughout Australia.  The resources investment in the exercise was enormous in the amount of time, money and personnel.  As expected the information provided to the participants was skewed and the responses to questions were placating but uninformative.  There was not report from the meeting constructed.  There was not feedback on the consultations at other meetings or opportunity for the population to gauge the overall responses.  Some time later the national report was produced, unsurprisingly subtly endorsing the government’s proposal and highlighting irrelevant comments as great achievements and enthusiasm from community input.  These reports became widely used in the government action taken to show support from community and to belittle the dissenting voices.

The Declaration on the Rights of Indigenous Peoples affirms the right of Indigenous Peoples to provide their free, prior and informed consent on issues that affect them.  This right is no different from the right of civil society to hold their political representatives to account on their proposals and decisions.  If the political representative does not obtain the free, prior and informed consent of their constituents they are voted out of office.  For the Aboriginal Peoples the very same free, prior and informed consent must be exercised in accordance with the fair and equal relationship between Indigenous Peoples and all other peoples.

The meaning of free, prior and informed consent is not confusing.  Free means ‘free’, prior means ‘prior’, informed means ‘informed’ and consent means ‘consent’.  Most people know what that means when someone seeks to acquire their property.

CONCLUSION

The exercise of decision-making by Aboriginal Peoples requires infrastructure within the community, derived from traditional or contemporary models, which reflects the values of the society and responds to the needs of the society.  Most important for Aboriginal Peoples is a national representative body chosen and mandated by the Aboriginal Peoples and strongly linked to local communities.  The Aboriginal Peoples require access to unbiased and open information and must be able to challenge racism and racist information.  Aboriginal Peoples also need time and space to resolve long-standing issues and problems and to strengthen the communications within their society.

