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Introduction and Foreword
The Government of Canada (Canada) is pleased to respond to a request for information received from the United Nations Expert Mechanism on the Rights of Indigenous Peoples (Expert Mechanism). In its request, the Expert Mechanism asked governments, indigenous peoples, NGOs, academics, UN mandate holders, UN agencies and institutions and any other relevant organizations to submit relevant information pertaining to indigenous peoples and the right to participate in decision-making, to assist the Expert Mechanism in a study of this issue.  

In considering its approach to the request, Canada began with a positive view that certain aspects of the Canadian experience would be of interest to the Expert Mechanism. However, Canada also recognized that in some cases there were marked differences between the viewpoints of Canada and the Expert Mechanism concerning the meaning, scope, content, and use of the term “right to participate in decision-making”. Where necessary, Canada has provided the Expert Mechanism with additional comments to explain the context and to clarify our understandings. Overall, while supportive of the Expert Mechanism undertaking this study, and willing to make best efforts to provide relevant information, this does not imply that Canada accepts or endorses any particular conclusions put forward by the Expert Mechanism. In that regard, Canada reserves its positions and refers the Expert Mechanism to official statements made by Canadian delegations. 

The amount of information which could be considered relevant is vast.  Canada has tried to provide a comprehensive survey of the breadth and depth of relevant Canadian experience which could be characterized in some way as “the right of participation in decision-making”. For example, the discussion on the duty to consult most certainly describes participation in decision-making. 
While best efforts were made by Canada to respond to the framework provided by the Expert Mechanism, Canada was aware that this could result in a disjointed and unfocussed presentation. Therefore, as appropriate, Canada addresses all aspects of “participation” rather than try to isolate law and policy from process and challenges. 
Furthermore, it can be difficult to explain why Canada and indigenous peoples interact in certain ways if the only focus is through the lens of a single issue such as the right of participation in decision-making. With that in mind, Canada decided that an additional helpful approach might be to address the issue of participation in decision-making from a subject-matter perspective, under headings such as administration of justice, economic development, education, health, international relations, capacity-building including through establishment of institutions, and financial support.  As well, Canada presents some interesting new developments in governance and administration.  Also, as a guide only, a Summary begins each section to present the main points about a particular issue or subject.
This report represents the views and decisions of Canada concerning what information to bring to the direct attention of the Expert Mechanism. Examples provided are meant to be illustrative rather than comprehensive. Canada does not assert or intend that this report contains the only information which may be relevant. Canada understands that the representatives of indigenous peoples and others will provide their own valuable, unique perspective and responses. In addition to those important sources, the Expert Mechanism is encouraged by Canada to undertake additional self-directed research through the world-wide web. To assist, hyperlinks are provided throughout the report. In the event that the Expert Mechanism should require further information, Canada would be pleased to make best efforts to assist.  Canada looks forward to receiving the progress report and will seek to collaborate further in the work to prepare the final report.

The terms “indigenous” and “Aboriginal” are used interchangeably in this document and are meant as being synonymous.

I. Section One

ISSUE: 

“Analysis of the incorporation and implementation of the international human rights framework, including related jurisprudence, with regard to indigenous peoples right to participate in decision-making.” 

1.0 
SUMMARY 
In the context of international instruments, Canada notes its understanding of the right of indigenous peoples to participate in decision-making.

The right to participate in decision-making does not constitute a stand-alone right under Canadian law.  Rather, it finds expression as a corollary to the federal, provincial and territorial governments’ duties to consult Aboriginal peoples. Depending on the circumstances, governments may have statutory, contractual or common law obligations to consult with Aboriginal peoples. Consultation may also occur for reasons of good governance in the development of policy and programs.
The Supreme Court of Canada has ruled that governments have a common law duty to consult and, where indicated, to accommodate the concerns of Aboriginal groups when governments have knowledge of the potential existence of Aboriginal or treaty rights, and contemplate conduct that might adversely affect them.  The scope of consultation, and if appropriate, accommodation, will vary. 
The legal duty is the responsibility of all government departments/agencies and each one must manage the duty to consult triggered by its own activities. In response to this direction from the Court, Interim Guidelines were developed by the Government of Canada which seeks to provide guidance in determining how and when the legal duty to consult is triggered. An Action Plan was also developed. 
The strategic objectives of the federal action plan include: to assist federal departments and agencies in fulfilling Canada's legal duty to consult and, where appropriate, accommodate in relation to established and potential Aboriginal and Treaty rights; to create sustainable approaches and partnerships in relation to consultation; in the long-term, to provide more predictability, certainty and transparency on when and how to consult and possibly accommodate Aboriginal groups; and to promote reconciliation of Aboriginal and Treaty rights with other societal interests. 
With respect to statutory obligations, several federal statutes oblige the government of Canada to consult with Aboriginal groups in advance of carrying out actions that may have an impact on them.   In the past decade, there has been a growing interest in developing legislation as a means of addressing specific issues and as an alternative to the provisions of the Indian Act. Examples are provided.
Notwithstanding the importance of the emerging influence of the Court decisions on the duty to consult and the responses of governments which are fundamentally changing the nature of participation of indigenous peoples in decision-making, Canada wishes to draw the attention of the Expert Mechanism to the subject of comprehensive land claim agreements and self-government agreements. These agreements are at the pinnacle of contractual measures which have a direct impact on the participation of Aboriginal groups in decision-making. The end result of a comprehensive land claim agreement and a self-government agreement is a change in the relationship with Aboriginal people, from one of Canadian Government control and stewardship, to one of Aboriginal governments assuming the power to make decisions about matters affecting their interest, as well as responsibility for those decisions. The Government of Canada has contractual obligations to consult with certain Aboriginal groups on a number of issues pursuant to provisions contained in self-government agreements.  

In this section, Canada also draws the attention of the Expert Mechanism to examples of ”stand-alone” initiatives that it and other governments have undertaken to foster cooperation and to build the capacity of indigenous peoples and communities to engage as effective partners. 
1.1 
THE RIGHT TO PARTICIPATE
International Framework

The right of indigenous peoples to participate in decision-making is explicitly referred to in two international instruments: the International Labour Organization Convention 169 Concerning Indigenous and Tribal Peoples (ILO Convention 169); and the United Nations Declaration on the Rights of the Indigenous Peoples (UNDRIP). Canada is not a party to ILO Convention 169. While Canada voted against the UNDRIP at the UN General Assembly in September 2007, the Government of Canada indicated on March 3, 2010 that it will take steps to endorse this aspirational document in a manner fully consistent with Canada’s Constitution and laws. 
Some commentators have argued that the right to participate in decision-making is implicitly embodied in other international instruments, i.e. the American Convention on Human Rights (ACHR), the International Covenant on Civil and Political Rights (ICCPR) and Convention on Biological Diversity (CBD).  Canada is a party to the ICCPR and the CBD. Canada is not a party to the ACHR.

Canadian Framework

The right to participate in decision-making does not constitute a stand-alone right under Canadian law.  Rather, it finds expression as a corollary to the federal, provincial and territorial governments’ duties to consult Aboriginal peoples. Depending on the circumstances, governments may have common law, statutory or contractual obligations to consult with Aboriginal peoples.  Canada also consults with Aboriginal groups on a policy basis. Each of these obligations is addressed in turn. 
Gender-Based Analysis

Nationally, the Constitution Act of 1982 holds within it the Canadian Charter of Rights and Freedoms which ensures fundamental equality rights to all Canadians. Internationally, Canada is committed to act on its endorsement of agreements such as the Universal Declaration of Human Rights, the Convention on the Elimination of All Forms of Discrimination against Women, and the United Nations Declaration on Violence against Women. As such, Indian and Northern Affairs Canada developed the 1999 policy on gender-based analysis to ensure strong community participation in policy development and is a requirement across all departmental activities.

Gender-based analysis is a tool that aims to ensure programs and services meet the needs of men and women, as well as different groups of men and women (youth, elders, etc.). GBA can be seen as a “lens” that is interrelated to, rather than added onto, such notions as cultural sensitivity and awareness. It recognizes that all forms of diversity, including socio-economic status, ethnicity, ability, geographic location, and so on, are important factors in our socio-economic structure.

When communicating with communities, gender-based analysis can be utilized in assessing how, when, to who and what language the message is being communicated.

1.2
COMMON LAW OBLIGATIONS TO CONSULT

The most important influence on the participation of indigenous peoples in decision-making which has developed in a significant way has been rulings of Canadian Courts on the common law duty of the Crown to consult and, if appropriate, accommodate Aboriginal groups. The importance of consultation was highlighted by the Supreme Court of Canada (SCC) in the Haida (2004), Taku (2004) and Mikisew Cree (2005) decisions. The SCC has highlighted that the Crown has a legal duty to consult when three elements are present:

· contemplated Crown conduct, such as approval of pipeline permits, land disposals, or construction of a bridge; 

· potential or established Aboriginal and Treaty rights recognized and affirmed under section 35 of the Constitution Act 1982, such as hunting or fishing rights; and

· potential adverse impact, such as a contemplated action or decision that could change where hunting rights can be exercised.

It is important to note that the Courts have not interpreted the duty to consult as implying a veto power for Aboriginal groups.  

The SCC highlighted that the legal duty to consult stems from the Crown’s unique relationship with Aboriginal peoples and must be discharged in a manner that upholds the honour of the Crown and promotes reconciliation of Aboriginal and non-Aboriginal interests. Essentially, the SCC has examined how the Crown manages its relationships with Aboriginal groups and how it conducts itself when faced with constitutionally protected Aboriginal and treaty rights. 

The SCC held that the scope of consultation, and if appropriate, accommodation, will vary. In some circumstances, consultation may be limited to giving notice, disclosing information and discussing issues with the appropriate Aboriginal groups. In other situations, for example, where the potential impact may be more severe, a more comprehensive consultation may be required. This could include providing an opportunity for Aboriginal groups to make submissions to the decision-maker, to participate in the decision-making process and providing Aboriginal group(s) with written reasons to demonstrate how their concerns were considered.
This important direction from the SCC has had a significant practical impact and, increasingly, Aboriginal peoples are being provided with opportunities to participate in government decision-making. 

An awareness of the duty to consult and a consideration of when and how it might apply and how it corresponds with existing departmental or agency consultation policies must become part of the government’s daily business. In November 2007, the federal government launched an Action Plan on Aboriginal Consultation and Accommodation, focussed on increasing federal awareness and finding ways to reduce legal risks, such as developing Government-wide coordination mechanisms. The Action Plan consists of the following measures: 

· Develop Interim Guidelines and related training for federal officials; 

· Establish an interdepartmental team; 

· Engagement with Aboriginal groups, provinces and territories and industry on a federal policy approach; 

· Create a repository of information on the location and nature of established and potential Aboriginal and Treaty rights; and, 

· Establish mechanisms to coordinate and monitor government-wide practices.

The Interim Guidelines provide guidance to federal departments and agencies related to the Crown’s legal duty to consult. The Interim Guidelines have been shared with all relevant federal departments and agencies and approximately 1500 federal officials have been trained, mainly from regulatory departments and agencies, in sessions across Canada. Departments and agencies are encouraged to incorporate the Guidelines with existing and new departmental-specific policies and approaches on consultation and accommodation.

Another important element of the Action Plan was the interactive process where federal officials came together with Aboriginal groups, provincial and territorial governments and industry representatives to discuss key issues of consultation and accommodation policy development. Additionally, First Nations, Métis or Inuit groups could provide their input by producing discussion and/or policy papers.  Overall, the Action Plan was viewed as a step in the right direction and the government must continue to work collaboratively to develop a whole of government approach and, to better integrate Aboriginal consultation into the existing processes. The engagement process was completed in March, 2010 and a summary report will be available in Fall 2010.

Building on the momentum of the Action Plan, Canada will continue to develop and implement appropriate tools and approaches to fulfill its legal duty to consult obligations. For example, the repository committed to under the Action Plan, now referred to as the “Aboriginal and Treaty Rights Information System” (ATRIS), will provide federal officials with access to electronic information in relation to potential and established Aboriginal and Treaty Rights. ATRIS will assist officials in assessing whether a duty to consult exists and the extent of the consultation required. 

Several provincial and territorial governments have published consultation policies. Canada continues to work in a Federal/Provincial/Territorial context to ensure that coordination and information sharing mechanisms are in place and specific consultation activities are coordinated across jurisdictions, where appropriate. 

Efforts to advance a whole of government approach to Aboriginal consultation are underway, including exploration of mechanisms to ensure coordinated and efficient processes for federal consultations. The Government is focussing on a whole of government approach that is built on positive partnerships, is focused on efficient processes and provides assurances that the Government of Canada is respecting Aboriginal and Treaty rights.  

Further information on Canada’s approach to Aboriginal consultation and accommodation can be found on INAC’s website at: 

English: http://www.ainc-inac.gc.ca/ai/arp/cnl/index-eng.asp
French: http://www.ainc-inac.gc.ca/ai/arp/cnl/index-fra.asp
1.3 
STATUTORY OBLIGATIONS TO CONSULT
One of the most intractable problems which have vexed Canada and First Nations is the increasingly difficult task of finding innovative and cooperative ways to manage their joint responsibilities when the main tool available is the Indian Act.  Many of the provisions of the Indian Act are incompatible with the goal of increasing the participation of indigenous peoples in decision-making.  Despite this major obstacle some progress is being made with respect to effecting positive change through statutory obligations. 
Several federal statutes oblige the government of Canada to consult with Aboriginal groups in advance of carrying out actions that may have an impact on them.  For example, under the Canadian Environmental Protection Act, 1999, c. 33 (CEPA), the Minister of the Environment is obliged to consult with a National Advisory Committee consisting of representatives from the federal and provincial governments as well as from Aboriginal governments across the country before carrying out a number of functions under the CEPA.  
Similarly, under the Mackenzie Valley Resource Management Act, 1998, c. 25 (MVRMA), before completing an environmental assessment of a proposal for a development that is to be carried out wholly or partly on First Nation lands, the Mackenzie Valley Environmental Impact Review Board (established under the MVRMA and comprised of government of Canada and Aboriginal government officials) is obliged to consult with the First Nation on whose lands the development is to be carried out. 

Alternative Regimes to the Indian Act
In the past decade, the Department of Indian and Northern Affairs has worked with First Nations to develop and propose legislative measures aimed at providing First Nations with greater flexibility, and enhanced capacity for decision-making, in land and resources management. These include:

· The First Nation Commercial and Industrial Development Act

· The First Nations Land Management Act

· First Nations Oil and Gas and Moneys Management Act

· The First Nations Fiscal and Statistical Management Act, carried out through four institutions:

i. First Nations Tax Commission assists in the development of property tax regimes on reserve.

ii. First Nations Finance Authority (FNFA) issues bonds and raises long-term private capital.

iii. First Nations Financial Management Board assesses, assists, and develops standards to allow First Nations to borrow from the FNFA.

iv. First Nations Statistical Institute is mandated to provide statistical information on First Nations and build their statistical capacity.

An example of Aboriginal participation in decision-making in Canada, is the First Nations Fiscal and Statistical Management Act (2005, c.9) (FNFSMA), which received Royal Assent and came into force March 23, 2005.

At the instigation of a variety of First Nations citizens, band councils, and authorities, the Government of Canada entered into a lengthy consultation set designed to underpin legislation enabling the right of First Nations to, among other things, tax on-reserve and use the monies raised for their own purposes.

The Expert Mechanism may wish to take note that the discussion of this seemingly simple goal opened the door to much more than was originally contemplated, ending some years later with the passage of the FNFSMA, creating four new Aboriginally-controlled institutions and empowering individual First Nations to achieve goals not attainable just a relatively few years before.  In fact, the Preamble of the FNFSMA highlights that incremental changes made through legislation can foster major advances in the participation of indigenous peoples in decision-making. 

It should be noted the FNFSMA also required multi-level regulatory change in supporting legislation.

1.4
 CONTRACTUAL OBLIGATIONS TO CONSULT

The Government of Canada has contractual obligations under which it must consult with certain Aboriginal groups on a number of issues pursuant to provisions contained in land claim and self-government agreements (modern treaties).  

Comprehensive land claim agreements and self-government agreements are at the pinnacle of measures which have a direct impact on the participation of Aboriginal groups in decision-making. The end result of a comprehensive land claim agreement and a self-government agreement is a change in the relationship with Aboriginal people, from one of Canadian Government control and stewardship, to one of Aboriginal governments assuming the power to make decisions about matters affecting their interest, as well as responsibility for those decisions. 

Self-government arrangements may be: contained in constitutionally protected land claim agreements (LCAs); stand-alone comprehensive self-government agreements which may or may not be constitutionally protected (SGAs); or addressed in part, in sectoral self-government agreements. Where self-government arrangements are constitutionally protected, so too are any contractual obligations to consult with Aboriginal groups who are party to those agreements.
 The Inherent Right Policy


Since 1995, self-government arrangements have been negotiated pursuant to the Government of Canada's Approach to Implementation of the Inherent Right and the Negotiation of Aboriginal Self-Government (Inherent Right Policy). As part of the Inherent Right Policy, the government explicitly recognized the inherent right of self-government as an existing Aboriginal right under section 35 of the Constitution Act, 1982.  With respect to the scope of powers to be assumed by Aboriginal governments, the Inherent Right Policy identifies three categories of subject matters.

The federal government is prepared to negotiate Aboriginal jurisdiction or authority in relation to subject matters enumerated in the first category on the basis that they are "internal to [an Aboriginal] group, integral to its distinct culture, and essential to its operation as a government or institution". With respect to subject matters under the second category, federal and provincial governments retain primary law-making authority on the basis that they "go beyond matters that are strictly internal to an Aboriginal group or integral to its Aboriginal culture".  Still, to the extent that the federal government has jurisdiction over such matters, it is prepared to negotiate some measure of Aboriginal jurisdiction or authority.  Finally, on the basis that they "cannot be characterized as either integral to Aboriginal culture or internal to Aboriginal groups" and because "there are no compelling reasons for Aboriginal governments or institutions to exercise law-making authority" in these areas, the third category of subject matters must remain within the exclusive law-making authority of the federal government.

For examples on the types of subjects listed under each category or for any other information on the Inherent Right Policy, the Special Mechanism may refer to: http://www.ainc-inac.gc.ca/al/ldc/ccl/pubs/sg/sg-eng.asp.
While Canada must agree to enter into negotiations, the decision to pursue negotiated self-government arrangements is one made by an Aboriginal group, based on their needs and interests. The importance of Aboriginal decision-making is reflected throughout the negotiation process. Internal Aboriginal consideration and decision-making is required to maintain the negotiation mandate of the Aboriginal group. 

At key stages of the process, the Aboriginal group must signal its decision to proceed. At the Agreement-in-Principle stage of negotiations, Aboriginal leaders make this decision through completion of formal resolutions. These resolutions, known as Band Council Resolutions for those First Nations operating under the Indian Act, can be described as a record of a First Nation council decision made by a majority of the councillors of the First nation at a duly convened council meeting. Prior to bringing an agreement into effect, the Aboriginal group(s) concerned must formally ratify the final agreement. The ratification process, which must be open, transparent and accessible, is negotiated in the final agreement. Most processes provide for joint management.  

The attention of the Expert Mechanism is drawn to the observation that participation in decision-making is also an issue of pertinence within indigenous communities, and between community members and their own governing authorities.  Pursuant to self-government agreements negotiated with Canada, new Aboriginal governments must incorporate certain general principles into their government’s constitutions.  These include principles of accountability to their members, transparency, and procedures of appeal and redress for those affected by the aboriginal government decisions.  The specific methods that they use to put these principles into operation is up to the aboriginal group in question, and can take into account their unique culture and history.  

Self-government agreements fundamentally change the role of Aboriginal groups by transferring real decision-making powers:

1. creating stable financial relationships for real long-term planning and priority setting; 

2. providing Aboriginal groups with the ability to raise revenues and re-invest them to meet community priorities;

3. facilitating participation of Aboriginal communities in the broader Canadian economy;

4. providing the ability to capitalize on opportunities to advance socio-economic interests and maximize economic development initiatives, e.g. joint business ventures with neighbouring communities;

5. setting in place stable, democratic governments; and

6. clarifying roles and responsibilities for the delivery of programs and services.

Self-government agreements include provisions and processes for the new aboriginal government’s input into decisions made by the federal government that will affect their interests, including those that affect their lands.  One example is co-management boards that provide northern aboriginal governments with positions on boards to manage resources in Canada’s north obligations being considered by the federal government that will affect rights under the agreement.

Self-government Agreements – Examples of Provisions and Implementation

As part of the overall process, provisions which directly impact the participation of the Aboriginal group in decision-making can be negotiated and implemented. The following examples are provided:

1. As per Canada’s revised 1986 Comprehensive Land Claims Policy and the inclusion of “Aboriginal language, culture, and religion” among the List 1 negotiable subject matters identified in the 1995 “Government of Canada’s Approach to Implementation of the Inherent Right and the Negotiation of Aboriginal Self-Government”, treaty provisions for consultation and the management of culture and heritage resources between Canada and Aboriginal governments have been negotiated in a number of Aboriginal comprehensive land claim and self-government final agreements. 

2. As per consultation provisions negotiated in final agreements with 11 of 13 Yukon First Nations, and 2 Northwest Territories First Nations, the Department of Canadian Heritage consulted with selected First Nations in 2008 to solicit their input on proposed changes to the Cultural Property Export and Import Act (CPEIA). Prior to the initiation of the formal consultation process, departmental representatives met in-person with First Nations representatives for a question-and-answer session as a component of capacity-building for decision-making. The Department has thus established an internal best practice for meeting the treaty obligation to consult as set out in respective agreements. This includes opportunity for informal exchanges in advance of obligatory processes, a formal written “Notice of Intent to Consult” requesting the designation of a contact person on behalf of the Aboriginal government, the timely provision of an information package with an appropriate period for consideration, reflection and response, full consideration of all inputs received, and the provision of a written explanation for final decisions taken. 

3.
Under the Westbank First Nation Self-Government Agreement, where a project is subject to the Canadian Environmental Protection Act (CEPA) and is likely to have significant adverse environmental effects on Westbank Lands, Canada must ensure that Westbank First Nation is consulted and provided with an opportunity to participate in the environmental assessment applicable to the project. 

Self-government Agreements – Transfer of Jurisdiction

Canada’s Constitution assigns responsibility for education to the provinces and territories, with the exception of education for First Nation students living on-reserve, which falls under federal jurisdiction, in accordance with the Indian Act.

Currently there are a number of self-government and jurisdiction agreements in place for education which assign responsibilities for education to First Nations.  These include James Bay Cree; the Mi’Kmaq 
Kina’matenewey; and most recently the First Nations Jurisdiction Over Education in British Columbia Act.  Several education self government agreements are being negotiated in the province of Ontario at this time.

1.5 
STAND-ALONE INITIATIVES INVOLVING CONSULTATIONS
Canada draws the attention of the Expert Mechanism to the important role that “stand-alone” initiatives can play in advancing the participation of indigenous peoples in decision-making. This section deals with significant stand-alone initiatives which typically are government responses to situations involving long-standing serious problems or opportunities. One feature which warrants consideration is the use of legislation to effect change.  The examples outlined are “The Modernization of the Mining Act in Ontario”, the “Family Homes on Reserves and Matrimonial Interests or Rights Act” and “The Plan of Action for Drinking Water in First Nations Communities”.  All cases involve significant new levels of participation (often expressed as new responsibilities and accountabilities) for indigenous peoples.   
Modernization of the Mining Act in Ontario

Bill 173 - An Act to Amend the Mining Act passed Third Reading in the Ontario Legislative Assembly on October 21, 2009 after extensive review through hearings held by the Standing Committee on General Government. The resulting Mining Amendment Act, 2009, received Royal Assent on October 28, 2009.

The legislation modernizes the mineral development process, in Ontario, through amendments to the Mining Act, related regulations and policies. Much of the Act enables processes that will be detailed in the regulations, which would be developed throughout 2009-2010. The Ministry of Northern Development, Mines and Forestry of the Province of Ontario will continue consultations with Aboriginal communities and organizations and stakeholder groups in development of regulations.

Highlights of Changes

Aboriginal Consultation:
The changes to the Mining Act include recognition of Aboriginal and treaty rights. Aboriginal consultation requirements appear at various places throughout the legislation -- and in regulations. Input will be sought on how consultation will be implemented throughout the mining sequence and what the roles stakeholders, government and Aboriginal communities should play.

Dispute Resolution:
Ontario’s Mining Act will be Canada’s first mining legislation to introduce a dispute resolution process for Aboriginal- related consultation issues.

Protection for Sites of Aboriginal Cultural Significance:
The Mining Act provides for the withdrawal of sites of Aboriginal cultural significance from claim staking on Crown lands to protect them from mineral activities. The Act also provides for restricting surface access on parts of existing claims where sites of Aboriginal cultural significance have been identified. The government will be seeking input on how to identify well-defined sites of Aboriginal cultural significance.

Family Homes on Reserves and Matrimonial Interests or Rights Act

The proposed legislation Bill S-4, Family Homes on Reserves and Matrimonial Interests or Rights Act, currently awaiting continuation of third reading in the Senate, responds to a legislative gap in matrimonial real property on reserves. Provincial or territorial family laws do not apply to matrimonial real property on reserves. As a result, many of the legal rights and protections relating to matrimonial interests or rights that are applicable off reserves are not available to individuals on reserves. Bill S-4 provides for the availability of immediate protections and a mechanism for First Nations to develop their own matrimonial real property laws. 

In a spirit of collaboration, responding to the Standing Committee on Aboriginal Affairs and Northern Development’s study of on-reserve matrimonial real property, the Government of Canadian engaged in a four phase consultation process to find a legislative solution. The entire process, starting in 2005 and ending in October 2007, consisted of:

· a planning phase to determine the best comprehensive approach;
· three options were the basis of the national consultation phase that provided for additional recommendations; 
· the consensus building phase was a discussion on the content of the legislation; and 
· a draft of the proposed legislation was shared during the engagement phase for input and comment.
The input received during the consultations resulted in the current proposed legislation.

First Nations Water and Wastewater 

The Government of Canada provides funding to First Nations governments to support their provision of water and wastewater services in communities on reserve.  First Nations control the planning, design, contracting, construction and operation of their water and wastewater treatment systems.  The provision of safe drinking water, the effective treatment of wastewater and the protection of sources of drinking water in First Nation communities is critical to ensuring the health and safety of First Nation people. The Government of Canada is committed to ensuring that significant progress is made in improving water conditions on reserves across Canada.  Budget 2010 extended the First Nations Water and Wastewater Action Plan by providing $330 million over two more years. Through this plan, the Government of Canada is helping to improve the health and quality of life of people in First Nation communities by assisting First Nations to provide better water and wastewater services to their residents.  . 

As part of the Government of Canada's commitment to involve First Nations in planning and decision-making, and to provide updates on the progress of water initiatives for First Nations communities, the following information highlights the progress made since March 2009:

· the number of water treatment operators with their first level of certification or greater, has decreased slightly, from 64% to 60%, representing 683 out of the 1,140 water and wastewater system operators across the country. Trained First Nation operators have played a crucial part in achieving a significant reduction in the number of high-risk drinking water systems.  Although the number of high-risk drinking water systems has increased from 48 to 49 in the past year, this number remains significantly below the193 identified in 2006.
· a national assessment of the current state of water and wastewater systems on First Nations reserves is currently being conducted. First Nations involvement and participation in the national assessment is critical to its success. These actions will help to ensure that residents of First Nation communities are provided with the same quality of safe, reliable, and healthy drinking water as other Canadians.
· the Government of Canada has introduced a bill in Parliament to address the regulatory gap that exists for First Nation communities when it comes to safeguarding their drinking water.  The Safe Drinking Water Act will enable further consultations with First Nations and other stakeholders on the development of federal regulations for drinking water and wastewater in First Nation communities.
· Health Canada has increased its own capacity and the capacity of First Nation communities to sample and test drinking water quality at tap in order to protect public health.
1.6 
PARTICIPATION AT CONSTITUTIONAL CONFERENCES

Section 35.1 of the Constitution Act, 1982 sets out Canada’s commitment to involve Aboriginal representatives in discussions related to any proposed amendments to the constitutional protections afforded to Aboriginal peoples.  This section was added to the Constitution Act, 1982 as a result of discussions that took place in 1983 at a constitutional conference of first ministers to which Aboriginal representatives were invited.  

While it does not  include a veto for Aboriginal peoples on constitutional amendments affecting their rights, section 35.1 does declare that the federal and provincial governments are “committed to the principle” that, before any such amendments, a constitutional conference will be convened and representatives of the Aboriginal peoples of Canada will be invited to participate.   This commitment, which is accorded to no other group outside government, emphasizes the special status of the Aboriginal peoples in Canada. 
Since 1983, an additional three constitutional conferences, involving Aboriginal representatives, were held   to discuss, amongst other things, an elaborate set of new constitutional provisions respecting Aboriginal peoples.  Ultimately however, an agreement could not be reached and no amendments were enacted. 

At this time, there are no constitutional amendments being contemplated and therefore no planned constitutional conferences.

1.7 
SUPPORT FOR ABORIGINAL REPRESENTATIVE ORGANIZATIONS 
The Government of Canada is committed to a collaborative approach with Aboriginal peoples, communities and organizations. To that end, the Government of Canada supports a broad range of Aboriginal Representative Organizations to ensure that they have the capacity to represent their diverse constituents.

The Government of Canada provides both basic organizational capacity and project funding to a number of national and regional organizations that represent the interests of First Nations, Inuit, Métis and Non-status Indian groups across Canada. 
Basic organizational capacity funding is intended to assist these Aboriginal Representative Organizations to develop core capacity and internal mechanisms - including qualified personnel and decision-making processes - in order to:

· Interact with the federal government on an on-going basis; 

· Plan and manage their participation in government initiatives; 

· Work collaboratively in federal and multilateral settings; 

· Inform and consult their members; and 

· Identify their strategic direction and priorities for action and approaches to issues.

Project funding is intended to enable Aboriginal Representative Organizations to consult with their members and engage with the Government of Canada on specific and emerging issues that relate to Government of Canada legislative, policy or program initiatives in areas such as housing, clean drinking water, education and infrastructure, among a host of others.

Eligible recipients are Aboriginal representative organizations at the national, provincial/territorial or regional level and national Aboriginal women’s organizations. Recipients must be incorporated and provide evidence that their membership is restricted to a defined or identifiable group of communities or organizations; that they are mandated by their membership to represent or advocate on their behalf; and that they are not in receipt of other core funding from any other federal department for the purpose of maintaining a basic organizational capacity to represent or advocate for the interests of their members.
II. Section Two

ISSUE:

Identification of Indigenous peoples' own decision-making processes and institutions as well as challenges in maintaining and developing them; AND

Identification of participatory and consultative mechanisms linked to both State and relevant non-State institutions and decision-making processes affecting indigenous peoples as well as challenges in their effective implementation; AND
Identification of key measures and challenges related to the efforts to guarantee the right of indigenous peoples to participate in decision-making.  
2.0 
SUMMARY
In Section One, Canada outlined broad, whole-of-government, high-level, processes which had an impact on the participation in decision-making of indigenous peoples. These were based on the decisions of the Courts concerning the application of Constitutional provisions; the duty to consult and accommodate; other legal obligations; on the outcomes of self-government negotiations; and the use of legislation to effect positive change. 
In this last section, Canada outlines how some important functional issues are dealt with through government policies and programs which can also have a significant role in promoting the participation of indigenous peoples in decision-making. Information addressing each of the specific issues identified for study by the Expert Mechanism is interwoven and highlighted in this narrative. The following areas will be discussed:

· Administration of Justice;

· Aboriginal Economic Development;

· Aboriginal Participation in the Economy - Human Resource Development;

· Aboriginal Education;

· Aboriginal Health;

· Preservation of Aboriginal Heritage;
· Urban Aboriginal Strategy - Institution Building including funding, inter-agency cooperation, assessment tools;

· International Cooperation and support for bodies such as Arctic Council and UN Permanent Forum on Indigenous Issues.
2.1 
ADMINISTRATION OF JUSTICE
SUMMARY: The Aboriginal Justice Strategy (AJS) is examined.  For the purpose of this report on participation of indigenous peoples, one of key objectives of the AJS is to assist Aboriginal people to assume greater responsibility for the administration of justice in their communities. The Capacity Building Fund is designed to support capacity-building efforts in Aboriginal communities, particularly as they relate to building increased knowledge and skills for the establishment and management of community-based justice program. Participating Aboriginal communities were invited to provide their feedback into the midterm and final evaluations of the program.  In turn, these evaluations informed the renewal process of the AJS in 2007.  In this regard, Aboriginal communities were not only involved in the delivery of the AJS but also the design of the renewed and expanded program mandate.  

The Aboriginal Justice Strategy

The Aboriginal Justice Strategy (AJS) is managed by the Aboriginal Justice Directorate (AJD), a component of the Department of Justice Programs Branch. It was created in 1991 as part of an overall federal Aboriginal crime strategy and has been renewed three times: in 1996, 2002 and, most recently, in 2007 for a further five year renewal and expansion. During the 2008-2009 fiscal year, the AJS funded 120 programs that served approximately 400 Aboriginal communities.

The AJS enables Aboriginal communities to have increased involvement in the local administration of justice and, as such, provides timely and effective alternatives to mainstream justice processes in appropriate circumstances. AJS programs are also aimed at reducing the rates of victimization; crime and incarceration among Aboriginal people in communities operating AJS programs, and helping the mainstream justice system become more responsive and sensitive to the needs and culture of Aboriginal communities. 

The objectives of the AJS are:

· To contribute to a decrease in the rates of victimization, crime and incarceration among Aboriginal people in communities operating AJS programs;
· To assist Aboriginal people to assume greater responsibility for the administration of justice in their communities;
· To provide better and more timely information about community justice programs funded by the AJS; and
· To reflect and include relevant Aboriginal values within the justice system. 
The Aboriginal Justice Strategy is comprised of two funding components:

· The Community-Based Justice Programs Fund; and 
· The Capacity Building Fund. 

The community-based justice programs continue to be the centerpiece of the AJS. The Community-Based Justice Programs Fund provides support to community-based justice programs in partnership with Aboriginal communities. Programs are cost-shared with provincial and territorial governments and are
designed to reflect the culture and values of the communities in which they are situated. 

The objectives of the Community-Based Justice Programs Fund are:
· to help reduce the rates of crime and incarceration among Aboriginal people in communities with cost-shared programs;
· to allow Aboriginal people the opportunity to assume greater responsibility for the administration of justice in their communities; and
· to foster improved responsiveness, fairness, inclusiveness, and effectiveness of the justice system with respect to justice and its administration, so as to meet the needs and aspirations of Aboriginal people in appropriate models for:
· diversion;
· the development of pre-sentencing options;
· community sentencing alternatives (circles);the use of Justices of the Peace;
· family and civil mediation; and,
· additional community justice services such as victims support or offender-reintegration services which support the overall goals of the AJS. 
The Capacity Building Fund is designed to support capacity-building efforts in Aboriginal communities, particularly as they relate to building increased knowledge and skills for the establishment and management of community-based justice program. The objectives of the Capacity Building Fund are:
· to support the training and/or developmental needs of Aboriginal communities that currently do not have community-based justice programs;
· to supplement the on-going training needs of current community-based justice programs, including supporting evaluation activities, data collection, sharing of best practices and useful models;
· to support activities targeted at improved community reporting in AJS communities and the development of data management systems;
· to support the development of new justice programs; and 
· to support one-time or annual events and initiatives that build bridges, trust and partnerships between the mainstream justice system and Aboriginal communities. 

Throughout the 2002-2007 mandate of the AJS, participating Aboriginal communities were invited to provide their feedback into the midterm and final evaluations of the program.  In turn, these evaluations informed the renewal process of the AJS in 2007.  In this regard, Aboriginal communities were not only involved in the delivery of the AJS but also the design of the renewed and expanded program mandate.  The AJD has continued to seek the views of participating Aboriginal communities during the current AJS mandate.  

2.2
 ECONOMIC DEVELOPMENT 
SUMMARY: This section provides an overview and examples of current participative mechanisms that showcase how Aboriginal peoples are actively participating in decision-making in the context of economic development.

The Federal Framework for Aboriginal Economic Development

In Budget 2008, the Government of Canada, committed to develop a Federal Framework for Aboriginal Economic Development that would be targeted at opportunities, responsive to new and changing conditions, conducive to leveraging partnerships and focused on results. The Government also committed to work with Aboriginal peoples in the development of this new Framework.

Engagement Strategy

To develop the Federal Framework for Aboriginal Economic Development (The Framework), the Government held extensive discussions with other federal departments and agencies, provinces and territories, Aboriginal men and women, Aboriginal organizations and private sector stakeholders.  To initiate this dialogue, a Discussion Guide, entitled Toward a New Federal Framework for Aboriginal Economic Development was published and distributed. INAC has sought input through various platforms of communication, such e-mail, web-site, toll-free number and direct mail.

Face-to-face sessions with Aboriginal women and men as well as other stakeholders were organized across the country in order to seek technical input to help inform the development of the Framework. Officials met over 40 national and regional Aboriginal organizations, provincial and territorial governments, as well as Aboriginal and non-Aboriginal private sector groups.

In addition, a roundtable on Aboriginal Women and Economic Development, co-chaired by the National Aboriginal Economic Development Board (NAEDB) and Status of Women Canada (SWC), brought together a number of leading Aboriginal women, including the Native Women’s Association of Canada, and federal representatives to discuss the increasing participation of Aboriginal women in the Canadian economy (e.g. role of Aboriginal women in the economy, self-employment, labour market participation) and possible options for improving economic outcomes of Aboriginal Women.
The National Aboriginal Economic Development Board (NAEDB), an arms-length cabinet-appointed body made up of leaders in the Aboriginal business community and mandated to advise the Minister of Indian Affairs and Northern Development and Ministers of other federal departments on policy, programming, and program coordination, also provided advice and recommendations to the Government of Canada.

The National Economic Development Committee for Inuit Nunangat (NEDCIN), a co-managed body made up of representatives of the four Inuit Land Claims Organizations, INAC, the Canadian Northern Economic Development Agency, Inuit Tapiriit Kanatami, Pauktuutit Inuit Women of Canada, and the Inuit Relations Secretariat, also plays a key role in shaping the federal approach to Aboriginal economic development in the North.  NEDCIN helped inform the development of the Framework, and will act as the principle mechanism through which the Federal Framework is implemented and monitored within Inuit Nunangat.
Gender-Based Analysis in the Development of the Framework

The Government has made commitments to gender equality in the federal policy development process through the Federal Plan for Gender Equality (1995) and through various departmental specific policies such as INAC’s Gender-Based Analysis Policy (1999). In keeping with these commitments, gender was a key consideration in the development of the Framework; gender based analyses of the Framework and the Action Plan to implement it were undertaken to help ensure that it met the needs of Aboriginal women and men. 

Moving Forward with the Implementation of the Framework 

The new Framework is the first step in a fundamental change in the Government of Canada’s approach to supporting the economic development of Canada’s indigenous peoples. This Framework will focus on the following key priorities:

1. Strengthening indigenous entrepreneurship by improving access to financial capital and procurement opportunities;

2. Further developing indigenous human capital by focusing on skills and training that will create new opportunities and choices for Canada’s indigenous peoples;

3. Enhancing the value of indigenous-owned resources by aligning federal investments with viable economic opportunities; promoting better management of business and community assets; and modernizing and improving land-management regimes;
4. Fostering new and effective partnerships among indigenous and non-indigenous groups, the private sector, and provinces and territories;

5. Focusing the role of the federal government by improving coordination, collaboration and linkages among federal departments and agencies.

Since the inception of the Framework in June 2009, the Government of Canada has and will continue to engage with Aboriginal people, businesses and communities to implement the Framework. 

A suite of actions were identified to promote the implementation of the Framework, one of which was the Strategic Partnerships Initiative. The Strategic Partnerships Initiative will assist to align investments under existing federal programming and services. This will be accomplished through the identification and prioritization of key economic opportunities across the country that would benefit from a whole-of-government approach to investment. Collaboration among federal departments and agencies with Aboriginal stakeholders will be facilitated to develop and implement strategies to advance these priority opportunities, by means of a Federal Coordinating Committee.
Productive partnerships, thriving businesses and good jobs are crucial to improving the quality of life in First Nations communities. Progress in areas such as consultation and accommodation, as well as claims and self-government agreements, has created an environment where indigenous communities, governments and industry groups can collaborate and achieve concrete results that will benefit all Canadians.

Moving forward, gender considerations will continue to play key role in the implementation of the Framework. A second roundtable on Aboriginal women and economic development will be held as part of the engagement process on the renewal of INAC’s Aboriginal lands and economic development programs. This session will focus on ensuring that the suite of programs meets the needs of Aboriginal women as well as men.

Appended documentation:

Backgrounders

http://www.ainc-inac.gc.ca/ai/mr/nr/m-a2009/bk000000370-eng.asp
http://www.ainc-inac.gc.ca/ai/mr/nr/m-a2008/2-3077bk-eng.asp
Discussions guide and Annexes 

http://www.ainc-inac.gc.ca/ecd/ep/fdf/pubs/dsg/dsg-eng.asp
Frequently Asked Questions 

http://www.ainc-inac.gc.ca/ecd/ep/fdf/faq-eng.asp
Federal Framework for Aboriginal Economic Development 

http://www.ainc-inac.gc.ca/ecd/ffaed1-eng.asp
Example of tripartite partnerships: News release - Thunder Bay, Jan. 15, 2010: Ontario First Nations Economic Forum

http://www.ainc-inac.gc.ca/ai/mr/nr/j-a2010/23307-eng.asp
Bodies Representing the Interests of Aboriginal People

National Aboriginal Economic Development Board

The National Aboriginal Economic Development Board (NAEDB) is mandated by the federal Cabinet and members are appointed by Order-in-Council. The Board acts as a vital link between policy makers, 

legislators, government departments, Aboriginal and non-Aboriginal business and community leaders, providing counsel on all matters pertaining to Aboriginal economic development.

Appended documentation:
News Release - July 4, 2007 
http://www.ainc-inac.gc.ca/ai/mr/nr/m-a2007/2-2907-eng.asp
News Release - February 17, 2009 
http://www.ainc-inac.gc.ca/ai/mr/nr/j-a2009/nr000000189-eng.asp
National Economic Development Committee for Inuit Nunangat

The National Economic Development Committee for Inuit Nunangat (NEDCIN) came about as a result of a long-standing objective of Inuit organizations to develop practical approaches to accommodate Inuit-specific needs within federal policy and program arrangements. The NEDCIN structure is based on the principle of collaborative co-management which underlies the spirit of intent of the Inuit and Inuvialuit Comprehensive Land Claims Agreements and is seen as a way to advance and further articulate the ‘new relationship’ between Aboriginal people and the Government of Canada called for in the Federal Comprehensive Land Claims Policy.

Land and Economic Development Programs

The Department of Indian and Northern Affairs has a suite of land and economic development programs. Some support economic development in Aboriginal communities in Canada by providing funding to community organizations for their economic development initiatives and delivery of services. Other programs aim at providing greater opportunities for Aboriginal entrepreneurs and helping Aboriginal and Northern business owners succeed in their business goals. These funding programs support local decision making and self-determination.

The Community Economic Development Programs seek to increase the participation of First Nations and Inuit communities in the Canadian economy. The programs’ intermediate goals include decreased community unemployment rates, increased community business development and increased community incomes. These outcomes are expected to contribute to decreasing the economic gap between First Nations and Inuit communities and the rest of the Canadian population.

These programs provide financial support to enhance the economic development capacity of communities in order to: promote employment among community members; support the development of land and resources under community control; access opportunities from lands and resources outside community 

control; promote investment in the community; engage in research and advocacy; and develop community owned and community member businesses. The CEDP programs target First Nations and Inuit but not Métis communities. There are three sub-programs: the Community Economic Development Program (CEDP); the Community Economic Opportunities Program (CEOP); and the Community Support Services Program (CSSP).

As part of the implementation of the Framework, INAC intends to review the current suite of programs to support Aboriginal economic development, including programs targeting business development, land and environmental management, and community economic development. In keeping with INAC’s commitment to developing meaningful partnerships with stakeholders, INAC will be undertaking national and regional engagement sessions to determine how Aboriginal economic development programs may be renewed to better meet the existing and emerging needs of First Nations, Métis and Inuit.
2.3 
ABORIGINAL PARTICIPATION IN THE ECONOMY

The Aboriginal Skills and Employment Training Strategy (ASETS)

SUMMARY: The Aboriginal Skills and Employment Training Strategy (ASETS), administered by Human Resources and Skills Development Canada (HRSDC), is an integrated approach to Aboriginal labour market programming that links training to labour market demand and ensures that Canada’s Aboriginal people can fully participate in economic opportunities.

ASETS is the successor program to the Aboriginal Human Resources Development Strategy (AHRDS), which expired in March 2010.

Under the strategy, Aboriginal Agreement Holders design and deliver employment programs and services best suited to the unique needs of their clients. ASETS focuses on three priorities:

· supporting demand-driven skills development, 

· fostering partnerships with the private sector and the provinces and territories, and 

· placing emphasis on accountability and results. 

ASETS is designed to help Aboriginal people prepare for, find, and keep high-demand jobs now and in the long term. All Aboriginal people, regardless of status or location, may access its programs and services. These include: job-finding skills and training, programs for youth, programs for urban and Aboriginal people with disabilities, and access to child care.

Currently, there are 79 Aboriginal Agreement Holders delivering labour market programming in over 400 locations across Canada. Service Canada's regional offices work closely with these Agreement Holders to implement the ASETS and its programs and services.

Each Agreement Holder has programs best suited to the community it serves.  These community-level agreements with Aboriginal organizations throughout Canada are flexible to ensure that Aboriginal organizations have the authority to make decisions that will meet the needs of their communities. Each organization must meet accountability requirements and demonstrate performance results.

Aboriginal Youth Initiatives

Aboriginal youth between the ages of 15 and 30 are the fastest growing population segment in Canada. They can play a very important role in filling jobs left vacant when older workers retire.

The Government of Canada, in partnership with Aboriginal communities, is providing the resources necessary for Aboriginal youth to succeed in the job market so they can build better futures for themselves and their families.

Under the ASETS, Aboriginal Agreement Holders determine the type of youth programs to deliver based on the needs of Aboriginal youth served. They may design, develop, and deliver unique partnership-based and demand-driven youth programs that support Government of Canada objectives.

Services for Aboriginal People with Disabilities

Under ASETS, Aboriginal Agreement Holders have the flexibility to provide targeted skills and employment services for people with disabilities.

First Nations and Inuit Child Care Initiative

The First Nations and Inuit Child Care Initiative (FNICCI) provides access to quality child care services for First Nations and Inuit children whose parents are starting a new job or participating in a training program. The FNICCI is a component of the ASETS.

The FNICCI supports over 8,500 child care spaces in 462 First Nations and Inuit sites across Canada. These spaces are available through local Aboriginal Agreement Holders. Each Aboriginal Agreement Holder creates a program to best meet its clients’ needs. In most cases, this will mean pre-school spaces; some Aboriginal Agreement Holders also have after-school programs.
These web pages provide an overview of HRSDC’s programming for Aboriginal Canadians: 

Overview

http://www.hrsdc.gc.ca/eng/employment/almp/index.shtml
Aboriginal Skills and Training Strategic Investment Fund

http://www.hrsdc.gc.ca/eng/employment/aboriginal_employment/astsif/index.shtml
Aboriginal Skills and Employment Training Strategy

http://www.hrsdc.gc.ca/eng/employment/aboriginal_employment/index.shtml
Aboriginal Skills and Employment Partnership Program

http://www.hrsdc.gc.ca/eng/employment/aboriginal_training/index.shtml
2.4 
EDUCATION 

SUMMARY: This section explains how the education system is structured, financed and operated, focusing on the roles and responsibilities of indigenous communities in decision-making.  However, the Special Mechanism may wish to pay particular attention to the insights offered in response to perhaps the most pressing issue – how to improve educational outcomes? 

Improving educational outcomes for Aboriginal peoples is a shared responsibility in which governments, communities, educators, families and students all have a role to play in achieving real results.  One possible solution is to pursue tripartite education agreements with First Nations and provinces to improve educational outcomes.
Education is integral to the success of individuals, their families and communities. Improving educational outcomes for First Nation learners will benefit Canada as a whole.  The Government of Canada is committed to ensuring that First Nation learners enjoy the same opportunities as other Canadians. Education is key to success and prosperity in today’s knowledge-based economy.  Education allows for individuals to be fully participating members of society and the economy.

Band Councils’ Roles in First Nation Education On Reserves

Over the years, the delivery and management of First Nation education has devolved to individual First Nations. While Canada provides funding for First Nation education, the First Nations or their regional organizations have responsibility for managing and delivering education programs and services in schools on reserve. For First Nation students who attend provincial schools off reserve, Indian and Northern Affairs Canada pays the tuition amount allocated by the province for non-Aboriginal students. Program funding is provided within a core envelope that includes elementary/secondary programming, post-secondary 
education, as well as income assistance, Band support, and minor capital.  Band Councils have discretion to administer monies within the core envelope according to the specific needs of the community.  

Tripartite Agreements

The Department of Indian and Northern Affairs Canada is also pursuing tripartite education agreements with First Nations and provinces to improve educational outcomes: a memorandum of understanding was signed in New Brunswick; a jurisdiction agreement is in place in British Columbia; a letter of understanding has been signed in Manitoba; a memorandum of understanding was signed in Alberta; a tripartite agreement in Prince Edward Island is expected to be signed in the summer of 2010 and tripartite discussions are actively underway in Ontario and Saskatchewan.  In tripartite negotiations First Nations are equal partners with provinces and the federal government.
Challenges

Improving educational outcomes for Aboriginal peoples is a shared responsibility in which governments, communities, educators, families and students all have a role to play in achieving real results.  While Indian and Northern Affairs ensures that First Nations on reserve have access to elementary and secondary school programs and services, other Government of Canada departments and provinces and territories play key roles in First Nation education.  

Most First Nation schools operate in isolation, unable to take advantage of economies of scale, with few linkages to provincial systems.  Education programming must take into account the special circumstances of First Nation students and schools, including: 

· high incidence of youth with special education needs;

· students often with poor school readiness; 

· high teacher turnover and generally less experienced teachers;

· frequent movement of students on and off reserve;

· high drop-out rates; as well as,

· socio-economic conditions beyond the school’s control.

Education programs in band (First Nation)-operated schools have had weak results-based accountability measures to ensure student success; while education outcomes have been mixed under self government agreements.  
The Department of Indian and Northern Affairs is engaging the Assembly of First Nations (AFN), provincial governments and First Nations communities on reforming First Nation education, through various participatory and consultative mechanisms:

1. Two new proposal-based programs and a new performance measurement system are building the foundation for lasting reforms to First Nation Education:

I. Through the Education Partnerships Program, the federal government is working with interested First Nations and provinces to develop and enhance tripartite partnerships to support better collaboration between First Nation schools and provincial education systems.  
II. Through the First Nation Student Success Program, on-reserve schools are developing school success plans, conducting student assessments, and putting in place performance measurement to assess and report on school and student progress in areas of literacy, numeracy and student retention.

2.
The National Selection Committee responsible for assessing proposals for the two new Education Programs aimed at reforming First Nation Education, the First Nation Student Success Program and the Education Partnerships Program, includes First Nation educators and education specialists.

3. The Department (INAC) funds a joint work plan with the Assembly of First Nations (AFN) which supports   AFN-INAC Experts Working Groups on performance measurement, data management, elementary/secondary education, special education and post-secondary education. The work plan also funds an engagement strategy for outreach to First Nations and First Nation regional organizations. This work will feed into the development of a new Education Information System that will support better monitoring and reporting of student and school outcomes.
4.
The Department is leading a joint AFN-interdepartmental task force on Aboriginal education. The purpose of the Taskforce on Education and Transitions is to jointly examine the programs and supports services in place, which support First Nation and other Aboriginal people from early childhood development to obtaining employment.

5.
Currently the Department is planning an engagement approach to seek input of First Nations on the Post-Secondary Education Program.  The engagement approach provides opportunities for Departmental officials to hear perspectives from national and regional First Nation organizations; First Nation and Inuit students and other interested parties, to help ensure the program is working as effectively as possible and in the best interest of First Nation and Inuit student.

6.
The Department meets regularly with the Assembly of First Nations Education Secretariat and various First Nation Regional Education Organizations.
Challenges

Additional challenges to achieving improved results in education, and for participation in decision-making overall, include:

· control and use of data;

· expectations; and 

· representation.

The Education Information System (EIS) is meant to support data-driven education reforms.  There are several primary intended users and several different anticipated uses of the data that will be collected through the EIS.  For example the Department would use it for program and policy analysis and to ensure strong results-based accountability; schools and regional organizations would use it to support student learning plans and school success plans.  First Nation communities have strong concerns about how data is collected, stored, and used by external groups, including the Government of Canada.  Discussions on “ownership, control, access and possession” (OCAP) in the context of the EIS are pointing to areas where more communication is needed concerning the use of data.   

Decision making in government is complex; in most cases decisions are based on multiple inputs and made at a higher level than the consultative mechanisms. First Nations have different expectations concerning uptake of recommendations from engagement activities and joint work.  The recently released First Nation Control of First Nation Education includes policy statements and principles that illuminate these challenges.  For example the report asserts that “First Nations shall make the final decision in regard to any aspect of First Nations lifelong learning system.”  Likewise, while the report calls for a jointly developed funding approach it also insists that that the level of financial resources required should be determined by First Nation research only.

In most cases, consultations and engagement focuses on regional bodies representing First Nations.  Some First Nations wish to remain independent and have come directly to the Department to indicate that the regional body does not represent them on particular issues.

2.5 
HEALTH

SUMMARY: This section introduces the First Nations and Inuit Health Branch (FNIHB) of Health Canada which leads for Canada on indigenous health issues. A backgrounder provides a comprehensive survey of the issues which need to be addressed.  Canada takes the position that the only way forward to meet these daunting challenges and seize the opportunities for positive action is through cooperation with its partners which include other federal departments, provincial/territorial governments, National Aboriginal Organizations and First Nations and Inuit communities. Canada draws the attention of the Special Mechanism to the following points which may be broadly applicable around the world: the discussion on the use of traditional foods and elaboration of community-based participatory research (CBPR) as a qualitative methodology that emphasizes respect for the individual and a commitment to social change. CBPR is emerging as a way to enable research to empower communities and is seen as an effective methodology by many Indigenous scholars. Also the work of  Health Canada’s Environmental Health Research Division (EHRD), as part of the federal government’s overall commitment to consult with Indigenous communities following the five principles of mutual respect, accessibility and inclusiveness, openness and transparency, efficiency, and timeliness has focussed on several capacity building activities/programs which are designed to enhance Indigenous peoples’ ability to understand, design, carry out and report on environmental health research. Integration of western-based science with First Nations’ Traditional Knowledge and/or Inuit Qaujimajatuqangit is highly encouraged. 

Background

In Canada, indigenous communities face multiple social and economic challenges, including poverty, overcrowding and lack of employment opportunities which already have a significant impact on their overall health and well-being. Many policies, programs or development projects have significant direct or indirect impacts on the environment of Indigenous communities. The greater reliance by indigenous peoples on traditional/wild food such as game and fish results in greater exposure and therefore to higher health risk, as bioaccumulation and bioconcentration of contaminants occurs in both the aquatic and terrestrial ecosystems. These negative impacts are not just biophysical. Indigenous peoples’ fears of their food sources being contaminated (real or perceived) has resulted in changes or even cessation in traditional hunting and gathering activities. 
Social and community health may also then be impacted as individuals face a loss of cultural identity and impacts on their quality of life associated with their traditional life styles. Furthermore, socio-cultural well-being can be affected by increasing stress, anxiety, and feelings of alienation as their link to the land is broken. Connection to the land has played an important role in Indigenous conceptions of personhood and wellness.  
As the world demand for resources (energy, minerals, food) increases, Canada is strategically positioned as a likely supplier. The challenge facing decision makers is to find ways to support economic development that enhances the health and well-being of its citizens. Indigenous communities express concerns about the impacts that development will have on their environment, health and well being, and yet Indigenous communities often are not engaged in impact assessments done by academics, industry or government officials.

Indigenous Community- Based Participatory Research and Enhanced Decision Making

Community-based participatory research (CBPR) is a qualitative methodology that emphasizes respect for the individual and a commitment to social change. CBPR is emerging as a way to enable research to empower communities and is seen as an effective methodology by many Indigenous scholars. Recognition and integration of traditional methods is paramount, as is an understanding, by all stakeholders including academic researchers, of Indigenous values, principles, approaches and ideas

The Environmental Health Research Division (EHRD) of the First Nations and Inuit Health Branch, Health Canada, (EHRD), as part of the federal government’s overall commitment to consult with Indigenous communities, follows the five principles of mutual respect, accessibility and inclusiveness, openness and transparency, efficiency, and timeliness. Its work has focussed on several capacity building activities/programs which are designed to enhance Indigenous peoples’ ability to understand, design, carry out and report on environmental health research. The EHRD conducts science-based activities and research with Canadian Indigenous communities in areas such as climate change adaptation, environmental contaminants, water quality, biomonitoring, risk assessment, health impact assessment, and food safety and nutrition. EHRD’s research activities have been specifically designed to not only inform Health Canada’s policy decision-makers but as well, Indigenous community decision-makers.

Integration of western based science with First Nations’ Traditional Knowledge and/or Inuit Qaujimajatuqangit is highly encouraged. A brief description of the various community-based research activities is offered here: 

Community-Based Research with Academic Lead

• The Northern Contaminants Program determines contaminant levels, sources and pathways in Canada’s north and examines ways to reduce, or where possible eliminate contaminants in traditional/country foods. Funding is provided through a competitive process to researchers (mainly academic) to work closely with impacted Indigenous communities. 

• The National First Nations Food, Nutrition and Environment Study funds academic researchers (working closely with communities) to study contaminant concentrations in food and water. The data obtained will be used to develop site specific Human Health Risk Assessments.

Community Based Research with a Community Lead

• The National First Nations Environmental Contaminants Program provides funding to First Nations communities to design, conduct and report on environmental contaminants and their link to human health.

• The Climate Change and Health Adaptation in Northern and Inuit Communities Program provides funding to Indigenous communities (within the permafrost zone of Canada) to assist communities in assessing key vulnerabilities and opportunities relevant to the health and well being of their own communities resulting from climate change.

Research Activities with Indigenous Organizations

• Both the Assembly of First Nations (AFN), which represents First Nations communities and the Inuit Tapiriit Kanatami (ITK), which represent Inuit communities, are involved in all community research activities funded by EHRD. As well, they play a critical role in new initiatives by performing communications and outreach activities. The First Nations Biomonitoring Initiative will address the need for baseline information on human exposure to environmental chemicals on First Nations reserves, in a way that is complimentary to the Canadian Health Measures Survey. This survey will be implemented through leadership and partnership with First Nations authorities. The methodology will be adapted for cultural appropriateness and safety through consultations with the participating communities. Environmental Health Guides specifically for First Nations and Inuit are being created with AFN, ITK and the National Aboriginal Health Organization (NAHO) so that Indigenous communities can gain a greater understanding of various environmental health issues and take action to reduce their risks from exposures. The Guides are being designed to address a variety of lifestyles and cultures, including Guides for use in different seasons. 

Research Capacity Building and Training

• Funding is provided to regional indigenous organizations to host foods workshops tailored to address Indigenous issues related to the traditional diet and environmental concerns specific to the host region.

• Funding is provided to the First Nations University of Canada to develop an integrated (western science and Traditional Knowledge) university course in Heath Impact Assessment, starting January 2010. The course will target Indigenous health directors, environmental health officers and program officers working in the environmental health area. As well, an international Indigenous focussed HIA training course will be offered in the summer of 2010. 

Aboriginal Health Transition Fund

One of the main objectives of the Aboriginal Health Transition Fund (AHTF) is to increase the participation of Aboriginal peoples in the design, delivery and evaluation of health programs and services. To that end, the AHTF funding for specific projects, aimed at the improved integration and adaptation of health services, was dependent on provinces, territories and Health Canada regional offices, as appropriate, engaging with Aboriginal organizations and communities throughout the planning, implementation and evaluation of the project. Proposals also must include an engagement strategy that shows that consideration has been given to the diversity of the Aboriginal peoples within the province or territory. In addition, National Aboriginal Organizations receive capacity funding under AHTF to address their need for financial support to build their capacity to participate and engage with partners in the work of the AHTF.

Partnerships, Capacity, Participation

Health Canada has built important relationships with partners, including other federal departments, provincial/territorial governments, National Aboriginal Organizations and First Nations and Inuit communities. The First Nations and Inuit Health Branch (FNIHB) works to ensure these organizations and communities have the capacity for effective decision-making. This capacity gives organizations and communities the autonomy to address their own respective priorities and match resources to their unique health needs. For example: The Assembly of First Nations sponsors national conferences (like the recent Health Managers Conference in Vancouver) to share best practices across a spectrum of issues; Provincial and Territorial Aboriginal Organizations and First Nations Tribal Councils meet to discuss, share ideas, and make joint decisions affecting all member communities.

The National Aboriginal Health Organization (NAHO) is an Aboriginal-designed and -controlled body committed to influencing and advancing the health and well-being of Aboriginal Peoples. A key objective is to foster the participation of Aboriginal Peoples in delivery of health care. 
Assembly of First Nations - Health Canada (AFN-HC) Task Group

The AFN-HC Task Group was created as a means of addressing issues of common concern and creating a closer partnership to improve the health system in First Nations communities. The Task Group explores, among other things, potential incremental and structural changes in health systems to make First Nations health services sustainable over the long-term. 

Inuit Tapiriit Kanatami - Health Canada (ITK-HC) Task Group

The ITK-HC Task Group was established to develop a mutual agenda for improving Inuit Health. The Task Group works towards consolidating ongoing efforts by collaboratively exploring improvements to Inuit 
health policy and programming. This creation is rooted in the recognition that Inuit must be engaged and involved in decisions that affect them. The ITK-HC Task Group is working on project plans with a focus in the area of public health.

Branch Executive Committee - First Nations and Inuit Health Branch, Health Canada

The Branch Executive Committee (BEC) is the main decision making forum for the First Nations and Inuit Health Branch in Health Canada on issues such as those related to policy development and priority setting and is responsible for the overall allocation of Branch resources according to a policy and priority 
framework. Both the Assembly of First Nations (AFN) and Inuit Tapiriit Kanatami (ITK) are represented on BEC to participate in the decision making regarding Branch priorities and resources.

Communicable Disease Control (CDC) Programming

The Communicable Disease Control (CDC) program works closely with National Aboriginal Organizations  on a range of public information, planning and decision-making activities.

Conclusions: 

No single approach, nor advancement in science alone, is able to solve the environmental health problems faced by Indigenous communities today. Cooperation at all levels, from governments, industry, academia, non-governmental organizations and indigenous peoples is needed to improve the overall health and well being of Indigenous peoples. Prior to engaging a community, it is imperative that the organization responsible for the policy, program or development project work with the community to help regenerate the social fabric and to build trust between the decision-maker and the impacted community. Such regeneration involves helping the community gain the skills, knowledge and information needed in order to participate in, and affect, decision-making. Empowerment can only be achieved once respect and equity among all parties have been attained.   

2.6
PRESERVATION OF ABORIGINAL CULTURAL HERITAGE  
SUMMARY: The Department of Canadian Heritage and Portfolio (PCH) contribution to this report includes selected mechanisms and processes that PCH and its Portfolio Agencies presently have in place concerning consultation and engagement strategies with Aboriginal groups on matters within its legislative mandate as per the 1995 Department of Canadian Heritage Act and which facilitate Aboriginal input to decision-making processes. The examples referenced in this report are representative and not exhaustive.  

PCH and the Treaty Obligation to Consult 
Please refer to examples in Section One: Self-government Agreements – Provisions and Implementation.
PCH and Aboriginal Engagement As Due Diligence/Public Policy Best Practice

PCH initiatives on Aboriginal-specific issues, including program implementation, renewal and review which included an Aboriginal engagement component to solicit input and which thus facilitated Aboriginal involvement in decision-making processes, have included the PCH 2009 Workshop on the Urban Multipurpose Aboriginal Youth Centres/Cultural Connections for Aboriginal Youth Initiative and the PCH 2008 National Program Meeting on the Aboriginal Languages Initiative.

A series of national gatherings convened during 2002 through 2005 included the PCH 2002 National Gathering on Aboriginal Artistic Expression, the PCH 2003 National Gathering on Aboriginal Cultures & Tourism, and the PCH 2005 National Gathering on Indigenous Knowledge. The goal of these national gatherings was to help build and enhance policies, programs, and services relevant to, and supportive of, the needs of Aboriginal peoples. 

The Aboriginal Peoples’ Program (APP) renewal in 2004-05 consisted of a series of focus group discussions with national and regional Aboriginal stakeholders. The Aboriginal Stakeholders Consultation, held on October 21 and 22, 2004 in Gatineau, Quebec, and the Program Renewal and Implementation Dialogue, held on January 19, 20 and 21, 2005, in Ottawa, Ontario sought input on the proposed APP design. 

The Minister of Canadian Heritage is responsible for Government of Canada involvement in sport as described in the Physical Activity and Sport Act (the Minister of Health has responsibility for physical activity under the Act). The PCH-led consultation process to develop the Canadian Sport Policy, adopted in 2002 by Federal-Provincial/Territorial Ministers responsible for sport, involved Aboriginal peoples’ representation in each of six regional conferences as well as through an Aboriginal roundtable, one of six roundtables aimed at specific stakeholder groups.  Through the Aboriginal Sport Circle, the voice for Aboriginal sport in Canada, Aboriginal Canadians were consulted throughout the process to develop Sport Canada’s 2005 Policy on Aboriginal Peoples’ Participation in Sport. This policy is premised in part upon the principles that federal sport policies and programs will be developed in consultation with Aboriginal peoples and that Aboriginal protocol must be respected when consulting or promoting federal sport policies and program developments to Aboriginal peoples. 

Aboriginal consultation, engagement and participation in decision-making were implicit within the planning of the Aboriginal Pavilion and the Indigenous Youth Gathering at the Vancouver 2010 Olympic and Paralympic Winter Games. Significantly, one of the Vancouver Olympics Organizing Committee’s (VANOC) partners in the planning and hosting of the Games was the Four Host Nations. These Nations – the Lil’wat, Musqueam, Squamish, and Tsleil-Waututh – were involved in the 2010 Games since early in the bid process, and they continued to be active in Games implementation. 

Due Diligence/Best Practices by PCH When Soliciting Input from Aboriginal Stakeholders 

A number of individual agencies and corporations within PCH and Portfolio have developed their own institutional guidelines, frameworks, best practices, and policies with respect to Aboriginal consultation, engagement, and outreach. The Canadian Museum of Civilization Corporation (CMC) 2003 “Policy on Exhibition Development” includes mechanisms for the consultation of community groups, including Aboriginal groups, on issues related to the CMC mandate in order to understand community perspectives, and when developing exhibitions or related programming on specific groups. 

The Canadian Conservation Institute (CCI) developed its 2009 “Policy on Serving Aboriginal Clients and Preserving Aboriginal Collections” as an outcome of its Symposium 2007 Preserving Aboriginal Heritage: Technical and Traditional Approaches, for reference when assessing service requests and/or delivering services for the preservation of Aboriginal objects and collections. The policy is premised upon consultation with Aboriginal community representatives, including elders, to ensure that heritage conservation approaches are in keeping with community values and traditions concerning Aboriginal cultural beliefs and protocols for the conservation of heritage objects. Additionally, CCI convened an Aboriginal Advisory Committee which met on four occasions during 2005 -2008, as part of its Symposium 2007 planning and debrief activities.
Library and Archives Canada (LAC) is currently completing a process for developing a “Stakeholder Relations Framework” which will be applicable inter alia to Aboriginal constituencies. It has also initiated many specific initiatives to support Aboriginal engagement about documentary heritage. A survey of Aboriginal Libraries and Archives was completed in 2008, while the ongoing “Pathfinder Project on Aboriginal Documentary Heritage” facilitates discussion in order to develop collaboration and engagement on Aboriginal documentary heritage-related issues. Additionally, LAC representatives contributed to a forthcoming report of the Aboriginal Working Group of the Provincial & Territorial Public Library Council entitled “Sound Practices in Library Services to Aboriginal Peoples: Integrating Relationships, Resources and Realities”.   
2.7 
URBAN ABORIGINAL STRATEGY (UAS):
Institution Building to Enhance Community Engagement Program Assessment, Self-Evaluation and Funding Issues 
SUMMARY: In this section the focus is first on the issue of program assessment, and the development of tools to enhance community engagement. Canada notes that these are not tools to conduct oversight, audit and evaluation functions but rather another way for communities to set their own standards, measure their effectiveness and mark their progress.  Compliance with government financial and administrative systems is a serious burden for Aboriginal communities.  The pilot project on Horizontality holds out the possibility of reducing the burden of compliance and of increasing cooperation and efficiency. The issues of funding of Aboriginal organizations are addressed briefly.  These are important issues for governments and indigenous peoples which can have a profound impact on participation.
Development of Community Assessment Tool 

 In 2007, the Government of Canada announced the renewal of the Urban Aboriginal Strategy (UAS) for five years.  As part of the renewal the government announced a number of areas of greater focus in the new strategy including putting tools in place to enhance community engagement.  The Community Assessment Tool (CAT) was designed to help participating communities develop strategies to assess progress.   The CAT is first and foremost a tool for UAS communities, but it will also contribute to a national UAS evaluation strategy.  The CAT is a standardized tool that will inform decision making within the community and serve as a mechanism to enhance capacity development efforts that may be required locally and nationally.  The CAT is also a method for UAS Steering Committees to gauge how their community is meeting UAS objectives through self-assessment which helps the Steering Committee to understand its current circumstances, collectively determine the need for change and define future 
possibilities.  The assessment tool is based in part on a national framework of common objectives that all participating communities are working toward.  The tool also recognizes the fact that communities vary in how they are implementing the initiative, and encourages local initiatives that focus on local priorities.  It is important for communities to make a realistic assessment of where they are at currently and then to set realistic targets for advancement.  

Government Horizontality and the Urban Aboriginal Strategy
A persistent challenge to the participation of indigenous peoples in decision-making is the inherent difficulty of receiving funds from several government sources and of having to deal with the ever present administrative burden and political uncertainty of the funding cycle.  To receive funds Aboriginal organizations must negotiate agreements which detail what are known as terms and conditions. Each government agency typically has developed its own specific format and terms and conditions. The result is a self-inflicted problem which can limit the ability for departments and agencies to work together in a coordinated fashion; can result in gaps in needed programs and services; are provider-centric rather than responsive to community realities; and, can overly complicate delivery mechanisms and reporting requirements for recipients. 

It is with these mechanical challenges in mind that the Office of the Federal Interlocutor of Indian and Northern Affairs Canada is making an effort to expand the use of the Urban Aboriginal Strategy Horizontal Terms and Conditions. The premise of the Horizontal Terms and Conditions Program Initiative is to provide access to multiple federal departmental funds through a single window and agreement, therefore reducing the administrative and reporting burden on the organization and the Aboriginal community.  The benefits to government departments include:

· confidence that the project funded was fully supported by the Aboriginal community and will directly benefit urban Aboriginal peoples due to UAS Community Committees;
· opportunity to provide greater flexibility in addressing the needs of Aboriginal peoples;
· ability to use and support a simplified process to disperse funds to the community;
· reducing departmental staff workload for the non-lead department;
· reduced monitoring requirements for the non-lead department;
· horizontal agreements allow for more opportunities to leverage funding from other potential partners;
· the partnering process enables strong working relationships with project officers of signatory departments to be developed, leading to improvements in efficiencies.
There are also significant benefits for the Aboriginal partners. Horizontal efforts can lead to increased funding for projects or result in projects going forward that may not have if not for partnership funding.  Access to multiple federal departmental funds is possible through a single window and agreement, therefore reducing the administrative and reporting burden on the organization and the Aboriginal community. With multiple departments participating in an initiative there is an opportunity to minimize the impact of federal “silos” and to give the recipient an improved continuum of support from the government as a whole. The recipient has an opportunity to work with multiple funding partners and multiple programs at the table, at the same time, which enables better integration and coordination of discussions and decisions on issues related to the recipients’ desired outcomes.
Consultation and Policy Development and Basic Organizational Capacity Funding

The Federal Interlocutor's Contribution Program and Basic Organizational Capacity Program assists provincial and regional Métis and off-reserve Aboriginal organizations to: participate in tripartite negotiations with the federal and provincial governments in the pursuit of practical arrangements which would enable these organizations to achieve greater input into, and control over programs and services that are of importance to the people they represent; develop and strengthen skills and build capacity of their organizations and institutions, so that they may better represent and be more accountable to their members or be more effective in providing programs and services to Métis and non-status Indian people; and ensures that Aboriginal perspectives are reflected in the development of government policies and programs.

2.8 
INTERNATIONAL PARTICIPATION - COOPERATION AND SUPPORT
SUMMARY: This section opens with a survey of the support for indigenous peoples provided over the years by the Canadian International Development Agency (CIDA).  Notice is given that CIDA is undertaking a review of the Indigenous Peoples Partnership Program (IPPP).  Next the report discusses some of the issues concerning indigenous peoples representing themselves on the international stage, primarily at the United Nations.  This is not an exhaustive study but rather a marker that sets out some of key issues and institutions (e.g. the United Nations Permanent Forum on Indigenous Issues) which require further attention.  Canada recommends that the Expert Mechanism give consideration to the Arctic Council as a body which has a special relationship with indigenous peoples and their participation in decision-making.                                                                                                                                                                                                                                                  

The Indigenous Peoples Partnership Program

The Indigenous Peoples Partnership Program (IPPP), funded through the Americas Directorate of the Canadian International Development Agency (CIDA), was established to provide a dedicated instrument for indigenous organizations in Latin America and the Caribbean (LAC) to form partnerships with Canadian Aboriginal organizations. Partnerships are a means of contributing to improved well being of indigenous peoples in the LAC region through projects that enhance the capacity of local organizations and communities to become self-sufficient and effective in representing their perspectives. They also have an intrinsic value for the social, cultural, and indigenous knowledge exchanges that take place and for the friendships that are formed. 

As a pilot program, the IPPP also seeks to increase the involvement of Canadian Aboriginal organizations in the delivery of development assistance. The Program is operational until March 2011.  An evaluation of the IPPP has been completed and recommendations are being considered in the redesign of the Program.

CIDA provides support for both indigenous- to-indigenous development cooperation, and indigenous peoples’ meaningful consultation and inclusion in broader development initiatives that impact on them in any way. In addition to the Indigenous Peoples Partnership Program, CIDA has funded smaller scale human rights and indigenous governance advocacy initiatives, the Second Indigenous Peoples Summit of the Americas, and the Third Indigenous leaders Summit of the Americas (2009) in advance of and to inform the Organization of American States’ Summit of the Americas process on indigenous peoples’ positions and priorities. This funding was of particular importance for the implementation of indigenous peoples’ agendas in regional bodies in the absence of dedicated, regularly funded indigenous inclusion processes. 

http://www.acdi-cida.gc.ca/acdi-cida/acdi-cida.nsf/eng/JUD-327123948-NQF 

Additional illustrative projects include:

  a) bilateral programming in Bangladesh; and
http://www.acdi-cida.gc.ca/cidaweb/cpo.nsf/vLUWebProjEn/6CE48B3BCACB713C8525741900371F27?OpenDocument 

 b) a study/advocacy project by the Interparliamentary Union, funded by Canadian Partnership Branch of CIDA.
http://www.acdi-cida.gc.ca/cidaweb/cpo.nsf/vLUWebProjEn/8DB6DC74433FC046852574510037292C?OpenDocument 

The CIDA Project Browser give short profiles of other indigenous peoples’ projects, generally viewed as practically addressing issues of indigenous / minority well-being and inclusion from a perspective of good governance and equitable development perspective.

http://les.acdi-cida.gc.ca/servlet/JKMSearchController 

Additional projects can be found on the CIDA website using the "ethnic minority" terminology, which respects state usage, though not necessarily that of the group themselves. 

http://les.acdi-cida.gc.ca/servlet/JKMSearchController 

International Recognition and Accreditation

For several decades, indigenous peoples in Canada and around the world have sought to represent themselves through their own organizations, to have their voices heard internationally on issues that have an impact on their lives. 
The Government of Canada is supportive of the active engagement of indigenous peoples in Canada and abroad in international matters that affect them.  We believe that it is essential for international fora to hear directly from the most affected groups and to take their unique perspectives into account. 
To achieve these objectives, Canada consistently has supported the regular accreditation (e.g. NGO consultative status to ECOSOC) of organizations representing indigenous peoples so that they can participate fully in ongoing international activities on at least the same basis as other non-governmental organizations. Further, Canada continues to support the implementation of special procedures and to provide support to indigenous organizations and individuals where required, to ensure that indigenous peoples can participate in international conferences dealing with the central issues of the times. Recent examples of the use of special procedures to facilitate indigenous engagement on international issues on issues of key concern within a broader context include intellectual property, climate change, the Rights of the Child, Beijing +10, the World Summit on the Information Society, the World Urban Forum and the Millennium Development Goals. In certain instances, the Government of Canada has been able to provide support for the active participation of Canadian Aboriginal representatives in international fora and mechanisms, for example at the World Intellectual Property Organization, Indigenous Leaders Summit of the Americas and negotiations of a draft American Declaration on the Rights of Indigenous Peoples. 

The United Nations Permanent Forum on Indigenous Issues (UNPFII)

The UN Permanent Forum on Indigenous Issues is the most visible body in the UN system which provides the greatest potential for indigenous peoples to represent themselves and for participation in decision-making. There is also similar potential for the work of the Expert Mechanism. However, over time certain challenges have been identified, in such areas as supportive resources and methodology, which must be met if these bodies, in particular the UNPFII, are to prosper and be consistently effective. Canada makes an annual contribution of $30,000 (CDN) to the United Nations Trust Fund on Indigenous Issues. The purpose of this contribution is to support work of the Permanent Forum and the integration of indigenous issues within the bodies and agencies of the United Nations. Canada also facilitates the participation of indigenous representatives in parallel events organized or sponsored by the Government at the annual sessions of the UNPFII. 
The Arctic Council
The Arctic Council is the leading multilateral forum through which Canada advances its international Arctic policies. Established in Ottawa in 1996, the Arctic Council is a consensus based high-level forum created to advance circumpolar cooperation. Its mandate is to protect the Arctic environment and promote the sustainable economic and social development and cultural well-being of northern peoples, which it does through its six working groups. It is comprised of the eight arctic States: Canada, Denmark, Finland, Iceland, Norway, The Russian Federation, Sweden and the United States.

A unique feature of the Arctic Council is the involvement of six international Indigenous peoples’ organizations known as Permanent Participants: the Inuit Circumpolar Council (ICC), the Saami Council, the Russian Association of Indigenous Peoples of the North (RAIPON), the Aleut International Association (AIA), the Arctic Athabaskan Council (AAC) and the Gwich'in Council International (GCI).  The Council has successfully developed a common agenda among Arctic states and Indigenous Permanent Participants, which serves as a foundation for strong, responsible and cooperative action in the region.

Foreign Affairs and International Trade Canada, through the Northern Dimension Program provides financial support to the Permanent Participants with Canadian membership so that they may fully participate in Arctic Council activities. Other federal departments, notably INAC, DFO, Environment Canada and others also provide financial and technical support to Arctic Council projects, processes and activities.   SEQ CHAPTER \h \r 1Canada strongly believes that the concerns, priorities, interests, and well-being of Northerners - particularly Arctic Indigenous peoples, must be fully understood and taken into account when formulating policies that affect the region.

The Arctic Council has been one of the major drivers in the development of Canadian government policies for the Arctic and North, notably the Northern Strategy .  Canada is committed to increasing the overall effectiveness of the Arctic Council and the contribution made by Indigenous Permanent Participants, in order to better promote Canadian objectives such as environmental protection, international cooperation and sustainable economic, social and cultural development.

The Canadian Arctic Council Advisory Committee

Having Six Indigenous organizations with Permanent Participant status in the Arctic Council makes it a unique example of a forum which allows active participation and full consultation of Arctic Indigenous Peoples groups. Through the Canadian Arctic Council Advisory Committee, Northern governments and the three Indigenous Permanent Participant organizations which have significant membership in Canada (the Inuit Circumpolar Council, the Gwich’in Council International, and the Arctic Athabaskan Council) actively participate in shaping Canadian policies on Arctic issues.  Canada calls on the Arctic Council Advisory Committee for input and guidance on Canadian priorities and positions brought to the Council. 

Canada’s Arctic Council Advisory Committee is also committed to young people learning about and participating in the Council’s work. To that end, the Committee has selected three youth delegates to attend Arctic Council Senior Officials’ meetings on a rotating basis. These youth were selected for their interest in learning about wider circumpolar issues and sharing Arctic perspectives with their communities region, and beyond. The Youth Delegates engage with young Northerners and are an instrumental voice in spreading the work of the Arctic Council and contribute to developing the young leaders of tomorrow.

III. Section Three

3.0
CONCLUSIONS 
The following conclusions are offered for consideration by the Expert Mechanism, based on Canada’s experience and the information provided in this report:

1.
In Canada, indigenous peoples’ participation in decision-making occurs across a vast array of legal obligations, policies and processes. It is recognized, however, that models and mechanisms for consultation and other forms of participation in decision-making continue to evolve.
2. While its is useful and informative to explore the nature of the right of indigenous peoples’ participation in decision-making as expressed in international instruments and other sources, such a rights-based approach by itself is limiting and may not capture the myriad other bases and forms of participation available to and used by indigenous people in different circumstances in Canada and around the world.

3. The right to participate in decision-making does not constitute a stand-alone right under Canadian law.  Rather, it finds expression as a corollary to the federal, provincial and territorial governments’ duties to consult Aboriginal peoples. Depending on the circumstances, governments may have statutory, contractual or common law obligations to consult with Aboriginal peoples. Consultation and participation in decision-making may also occur for reasons of good governance in the development and implementation of policy and programs.
4. Two significant influences that have propelled the advancement of indigenous participation in decision-making in Canada have been the role of the courts and Canada’s unique framework for the resolution of land claims and recognition of indigenous self-government through negotiated agreements.

5. As demonstrated by Canada’s experience in developing the First Nations Fiscal and Statistical Management Act , efforts to address and resolve apparently simple and discrete issues of control and decision-making can, if approached responsibly and thoughtfully by all parties, lead to the creation of significant new institutions and mechanisms for participation not originally envisioned.

6. “Stand-alone” initiatives, including government responses to long-standing serious problems or to opportunities can also play an important role in advancing the participation of indigenous peoples in decision-making. 
7. The attention of the Expert Mechanism is drawn to the observation that participation in decision-making and concomitant accountability are also issues of pertinence within indigenous communities, and between community members and their own governing authorities.
8. The participation of indigenous people in the design, implementation, delivery and assessment of government policies and programs is integral to successfully ensuring the participation of indigenous peoples in decision-making.
9. Indigenous communities must have the means to build their institutional capacity to effectively participate in decision-making. Governments at all levels and other stakeholders (e.g. the private sector, academia, NGOs) all have a primary role to play in assisting capacity-building by indigenous groups.

10. Decision-making in government is complex and meeting indigenous peoples’ expectations of participation and outcomes presents on-going challenges. Issues of indigenous representation and who to consult and involve also pose challenges in certain instances. Resolution of these challenges requires patience, understanding and goodwill from all parties. The creation of national institutions designed and controlled by indigenous people has proven effective in certain cases.
11. Effective approaches to indigenous participation in decision-making require attention to the incorporation of indigenous cultural and community values and traditions, as well as to gender equity and the participation of Elders, youth, women and persons with disabilities. 
12. Canada recommends that the Expert Mechanism give consideration to the Arctic Council as a body which has a unique form of governance involving a special relationship with indigenous peoples that incorporates their participation in decision-making.           
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