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Executive summary 
.  
      In April 2009 the Australian Government publicly endorsed the UN Declaration on the Rights of Indigenous Peoples. The Declaration has a special status and authority, given that it was developed after twenty years’ of negotiation and with the active participation of Indigenous Peoples themselves. It was adopted by the United Nations in 2007 as a set of principles that should guide governments as they seek to apply universal human rights to the situation of their Indigenous citizens.
Despite the fact it does not have the status of a binding treaty in international law, implementation of its principles into government policy and decision-making is a nevertheless a matter of conformity with recognised international norms. The Government’s endorsement of its principles also creates an obligation to act in accordance with what it has recognised as the aspirations of Indigenous Australians. 

Article 19 sets out the obligation of Governments to ensure that the interests of Indigenous peoples, as determined by the peoples themselves, are not over-ridden because of their lack of political voice and power. 

This principle of free, prior and informed consent (FPIC) represents a specialized application of the concepts of equity, fairness and participation described above to peoples whose vulnerability and disempowerment as a result of forcible dispossession and colonisation may be extreme.  FPIC is thus needed to ensure freedom from coercion or intimidation, to avoid ex post-facto, perfunctory or bad faith “consultation”, to provide for the fullest possible participation and allow for withholding of consent. Although the concept of FPIC was present to a high degree in Australian land rights legislation of the 1970’s, in recent years it has been called into question by the Australian Government, as a concept that is not settled in international human rights law, and as a principle that may be incompatible with national sovereignty. 


The Northern Territory Emergency Response legislation (the Intervention) over-rode protections against racial discrimination in the Racial Discrimination Act 1975(RDA). It imposes a range of racially discriminatory measures on Indigenous residents of prescribed communities in the Northern Territory. 

Prompted by concerns expressed by a series of UN human rights treaty bodies and expert mechanisms, the Australian Rudd Government has promised to re-instate the RDA. However, the process of consultation with Indigenous communities affected by the Intervention falls short of the free, prior and informed consent standard.   Furthermore, current policy to withdraw funding and resources from Indigenous homelands and outstations is a further current example of the development and implementation of policy that affects Indigenous Australians without adequate, in this case, any, consultation. 
As recently as February 2010 the UN Special Rapporteur “reiterated the need to fully purge the Northern Territory Intervention of its racially discriminatory character and conform to international standards, through a process genuinely driven by the voices of the affected indigenous people”
.  

About Amnesty International 
Amnesty International is a worldwide movement to promote and defend all human rights enshrined in the Universal Declaration of Human Rights (UDHR) and other international instruments. Amnesty International undertakes research focused on preventing and ending abuses of these rights. Amnesty International is the world’s largest independent human rights organisation, comprising more than 2.8 million supporters in more than150 countries and has over 100,000 supporters in Australia. Amnesty International is impartial and independent of any government, political persuasion or religious belief. It does not receive funding from governments or political parties. 
Body of submission  
In accordance with Human Rights Council resolution 12/13, the Expert Mechanism on the Rights of Indigenous Peoples has requested contributions for its progress report to the Human Rights Council and has asked agencies to provide comments based on a set of 4 items as outlined by the High Commissioner for Human Rights. Amnesty International Australia provides the following comments on each of the items.
1. Analysis of the incorporation and implementation of international human rights framework, including related jurisprudence, with regard to indigenous peoples and the right to participate in decision-making.
Indigenous peoples’ rights to free, prior and informed consent (FPIC) has emerged as a norm of international customary law in human rights international instruments and jurisprudence such as the United Nations declaration on the Rights of Indigenous Peoples. It was adopted by the United Nations in 2007 as a set of principles that should guide governments as they seek to apply universal human rights to the situation of their Indigenous citizens. However, the Australian Government did not until April 2009 publicly endorse the Declaration. Despite the fact it does not have the status of a binding treaty in international law, implementation of its principles into government policy and decision-making is a matter of conformity with recognised international norms. The Government’s endorsement of its principles also creates an obligation to act in accordance with what it has recognised as the aspirations of Indigenous Australians. Although the concept of free, prior and informed consent (Article 19 of the Declaration) was present to a high degree in Australian land rights legislation of the 1970’s, it has in recent years been called into question by the Australian Government, as a concept that is not settled in international human rights law, and as a principle that may be incompatible with national sovereignty. 

As a result, the process of consultation with Indigenous communities falls short of the free, prior and informed consent standard. Furthermore, policies such as to ban alcohol and pornography in Aboriginal areas in the Northern Territory is further a current example of the development and implementation of policy that affects Indigenous Australians without adequate consultation. Major international instruments and jurisprudence are evidence of a growing international consensus that indigenous people do have strong rights of consultation and consent. The UN Human Rights Treaty bodies have affirmed the principles of Indigenous consultation and consent in their jurisprudence. Their Committee on the Elimination of Racial Discrimination has provided a clear articulation of the rights of effective participation and informed consent, and has been highly critical of actions taken by Australia. The Committee has earlier found that a number of the Australian 1998 amendments to the Native Title Act 1993 were discriminatory. In addition to this, Australian Governments have challenged the binding nature of the Committee’s General Recommendation XXIII which stresses the importance of securing the “informed consent” of indigenous peoples. 

2. Identification of indigenous peoples’ own decision-making processes and institutions as well as challenges in maintaining and developing them. 

The right for Australian Indigenous peoples to play an active role in decision-making that affects them is of critical importance. The right to meaningful consultation plays a major role in their relationship with the government. Although Australian law has recognised some Indigenous rights and interests based on traditional laws on customs, such as the Native Title Act, there is a lack of consultation and consent from both the commonwealth level as well as state level. The Native Title Act 1993 provides native title holders with procedural rights in respect of proposals that will affect native title interests. There is, additionally, a special ‘right to negotiate’ in relation to the grant or renewal of some mining interests and some compulsory acquisitions. Alternatively there are provisions for agreements to be struck through Indigenous Land Use Agreements. The right provides a strong position for native title holders and a process of arbitration where agreement cannot be reached. 

However, the scope of the right to negotiate was significantly reduced by the 1998 amendments to Native Title Act. Australia has maintained its right to pass amendments to the Native Title Act that have been found by the International Convention on the Elimination of all forms of Racial Discrimination to be in clear breach of its international obligations including obligations to consult and to obtain free, prior and informed consent. Similarly, the Northern Territory Emergency Response, introduced by the Australian federal government in 2007, has been based on legislation which explicitly reduces rights available to certain Aboriginal people and communities in comparison with the wider community. The Northern Territory Emergency Response (the ‘Intervention’) is a package of changes to welfare provision, law enforcement, land tenure and other measures set as a response to claims of child sexual abuse and neglect in Northern Territory Aboriginal communities. There has been widespread human rights concerns about, and objection to, significant aspects of the Intervention, including lack of original consultation, and participation in decision-making processes.

3. Identification of participatory and consultative mechanisms linked to both State and relevant non-State institutions and decision-making processes affecting indigenous peoples as well as challenges in their effective implementation. 

Australian Governments have in the last decade shown a distinct reluctance to accept that a right to FPIC has been established and has legal force. For example, in explaining Australia’s vote in the UN General Assembly in September 2007 against the UN Declaration on the Rights of Indigenous Peoples, the Australian Representative, the Hon Robert Hill, noted that Australia had concerns that the Declaration expanded any right to FPIC too far, as the scope of that proposed right was too broad. He stated that this could mean that States were obliged to consult with indigenous peoples about every aspect of law that might affect them. That would not only be unworkable, but would apply a standard for indigenous people that did not apply to others in the population. He added that Australia could not accept a right that allowed a particular sub-group of the population to be able to veto legitimate decisions of a democratic and representative Government. 

It is not clear whether the position of the current Rudd Government has changed significantly. The Hon Jenny Macklin MP made clear the Government’s view during her Statement on the United Nations Declaration on the Rights of Indigenous Peoples” speech at Parliament House April 2009 that the Declaration is “aspirational” rather than binding and that it does not affect existing Australian law. This indicates a reluctance to accept the provisions of the Declaration to have force on States even though it represents agreed international human rights standards. The practicalities of the inter-action of Indigenous peoples and Government, and others interested in their lands and resources, need to be based on clear understandings of the standards of consent applying and criteria for effective and meaningful consultation. National Goals such as Reconciliation, Apology, and Closing the Gap will mean little if they are not underpinned by a set of operational arrangements that guarantee a relationship of mutual respect, equality and cooperation.

4. Identification of key measures and challenges related to the efforts to guarantee the right of indigenous peoples to participate in decision-making.

Government engagement with Indigenous Australians remains largely outside the purview of international law and of the international community. An increasingly unilateralist and top down approach has been evident. The difficulties affecting engagement between the Government and Indigenous communities are well documented. There are serious problems of language, values, and perceptions. This makes meaningful consultation a challenge. This is the fact of the situation and consequently it is necessary to go to considerable lengths to ensure that traditional owners and others fully understand the nature and purpose of consultations. The difficulties of consultation in remote and traditionally oriented communities does not provide an excuse for inadequate consultation -  rather, it means that the resources, planning and arrangements must be adequate and appropriate for the task. It means that more than one visit, or more than one meeting, may be required to ensure understanding and dialogue. 

Indigenous peoples have been forcibly dispossessed of their traditional lands and deprived of their political autonomy. They remain particularly vulnerable to discrimination because of their marginalisation in society, their wish to maintain distinctive communities, and their continued lack of political power. In addition to this, Indigenous Peoples have been subject to racial discrimination in the past. The Northern Territory Emergency Response is out of step with the trend at the international level towards recognition, in law and practice, of the right of Indigenous peoples to meaningful engagement and effective participation. The intervention involved a significant army and police presence in Indigenous communities. It included a range of measures affecting the vital interests of the Aboriginal people concerned that were first perceived as of being of a racially discriminatory nature. Recent developments in Indigenous policy, especially in respect of the Northern Territory, indicate that Australia is no longer in compliance with its international obligations. This is a result of failing to ensure that policies and programs are non-discriminatory on the basis of race, and failing to provide adequate consultation rights about significant matters directly affecting Indigenous people. Current proposed changes to the intervention failed to guarantee the human rights of Indigenous peoples as it should be reformulated to ensure that it prevents any further race-based discrimination, including the continued effect of discriminatory actions initiated before commencement. The Intervention should make clear that the Racial Discrimination Act (RDA) is to apply notwithstanding any provisions in the original or amended Intervention legislation that may be inconsistent with it. All exclusion of the application of the RDA should be removed from the Intervention legislation concurrently. In addition, redress including compensation for victims of rights violations under the Intervention, should be provided in accordance with Australia’s human rights obligations.







� United Nations Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous people, James Anaya. Observations on the Northern Territory Emergency response in Australia February 2010. Advance version to the Special Rapporteur’s forthcoming report on the situation of indigenous peoples in Australia. 
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