Submission to the OCHRC regarding the UN Norms on the Responsibilities of Transnational Corporations


Submission to the UN Office of the High Commissioner for Human Rights on ‘The Norms on the responsibilities of Transnational Corporations and other business entities with regards to Human Rights.’

(Prepared by the Mineral Policy Institute, Friends of the Earth, Australia and the Brotherhood of St Laurence)

Outline: 

As representatives of Australian civil society, we express our grave concern over the   human rights violations that continue to occur as a result of the unchecked operations of multinational corporations, and in particular those of Australian origin. 

Simultaneously, we applaud the development of the Norms as the first step in the creation of an international regime that fully address the challenges that have arisen with the growth of transnational corporate power and influence, and that leads to effective international mechanisms for holding transnational corporations accountable for their involvement in human rights violations. 
We urge the Commission to acknowledge the limitations of the existing voluntary and self regulatory mechanisms in the achievement of this goal and to reaffirm the vital importance of following through on the initial steps that have resulted in the development of the Norms to their present state. 

 We respectfully request the Commission to commit to focus its future activities on this issue, and direct the resources necessary to deal substantially, transparently and in an open manner with the ongoing problems caused by the absence of effective standards and social and legal controls upon transnational corporations. As a vital element of this, we request that a key focus of future activities be the creation of binding and enforceable international mechanisms for the protection of human rights as they are impacted by the activities of transnational corporations. 
We also draw the attention of the UN Office of the High Commissioner for Human Rights to some of the specific challenges that need to be addressed in ensuring that the objectives of the norms are realized. Many of us work daily with the individuals and communities who are subject to human rights abuses due to the irresponsible conduct of Australian based multinational corporations, and their counterparts based in other regions of the world. Communities who carry the costs of transnational corporate activities are often amongst the most vulnerable groups in society, and frequently the protection of their human rights is not mandated by their own national governments.   Voluntary and self regulatory mechanisms have failed to lead to widespread changes in corporate conduct, and offer no binding remedies to people whose rights are violated. 

We thus highlight the importance of creating binding obligations that secure the legal and social control of transnational corporations and provide effective mechanisms for ensuring their responsibility for activities that violate human rights.  The inability of those whose human rights are violated to hold transnational corporations to account for the abuse of their rights remains one of the most urgent outstanding issues that have yet to be addressed substantially in the current and existing frameworks addressing this issue.

 It is vital that these efforts also address the legacy of bad corporate practices and the question of who foots the bill (‘liability’) for previous and ongoing abuses, as well as the obligations multinationals should be subject to which would allow human rights to be upheld, protected and enforced.

We highlight the need for the OHCHR to be given more time by the UN Commission on Human Rights to study the issue of the responsibilities of transnational corporations and related business enterprises with regard to human rights in greater depth to ensure that the issues regarding their involvement in human rights abuses is comprehensively understood and addressed. We also support the call, as suggested by the Sub-Commission itself in resolution 2003/16, for the Commission on Human Rights to constitute an open Working Group in order to improve the draft, to solve omissions that have been drawn to the attention of the Commission and to study up follow up measures necessary to address the problems created by transnational corporations activities with respect to the effective enjoyment of human rights. 
Submission
Corporate activities have a great impact on people and communities around the world, and the costs and benefits of these activities are inequitably distributed across different geographic regions, races, genders and communities.  Businesses are largely unaccountable to anyone but their shareholders, and maintain a primary goal to increase profits. The underlying requirement of growth has lead to increases in the scale and impact of operations. This all too often leads to social, environmental and human rights conflicts that have irreversible impacts upon the achievement of human rights protected under the Universal Declaration of Human Rights and other international human rights treaties. The need to bring international business activities in line with human rights principles is indisputable and has led to a variety of efforts within the international community, and domestically in countries such as Australia.

While the primary responsibility for the protection of human rights remains vested in governments, the current global economic policies have created conditions where governments themselves are anxious to secure inward investment and are prepared to see their citizens pay the price.   People around the world report experiences concerning the unchecked activities of multinational corporations, and also the indifference of governments to their plight. 

In the vast majority of situations, there is still no means for individuals or groups of people to seek redress for human rights violations by transnational corporations. Where there are existing mechanisms for protecting against such violations by corporations, they are voluntary and rarely offer any real remedy for such abuses.  This is a vital outstanding issue that must be addressed in future efforts building upon the UN Norms. 

Existing international law mandates that the respect for, and adherence to, human rights standards is not a voluntary activity, but rather, that their protection be the fundamental basis for interactions within a global community, whether the actors be governments,  transnational corporations and their business enterprises, groups of people or individuals.  The current inability to ensure that the activities of transnational corporations   are governed by these obligations represents an enormous threat to the not only to those people impacted by their activities, but also to the rule of law as it operates at an international level, and the fundamental nature of human rights arising from the inherent dignity of humankind. A failure to respond adequately to these challenges is effectively a weakening and undermining of the system of the United Nations, and sufficient resources must be directed to the issue to ensure that these challenges are met. 
Self Regulatory and Voluntary Initiatives: 

While a number of voluntary mechanisms have grown in recent years to address the violation of human rights by transnational corporations, there are major limits to how private, self- regulatory or voluntary arrangements can substitute for an inadequate institutional and legal framework. An OECD report on voluntary initiatives in the environmental sector concluded that 

‘While the environmental targets of most – but not all – voluntary approaches seem to have been met, there are only a few cases where such approaches have been found to contribute to environmental improvements significantly different from what would have happened anyway.’  
Voluntary or self regulatory mechanisms will also never address the problem of transnational corporations that show no internal commitment to these issues, and thus will never have the wide reaching impact of binding mechanisms.  95 of the top 100 companies in Australia do not even have a policy commitment to the Universal Declaration of Human Rights
.  
Our experience is that even those companies who do have voluntary commitments fail to exercise the due diligence to ensure all their activities are governed by the standards they commit to. The fact that corporations argue the right to interpret the obligations which they commit to under self regulatory and some voluntary regimes also represents a barrier to their effective implementation. There is a lack of willingness to accept responsibility for conditions of workers and communities in associated business activities outside of Australia (suppliers, contractors and subcontractors). 

The absence of a universal normative frameworks addressing human rights responsibilities of corporations creates an uneven playing field which advantages unscrupulous companies profiting from human rights violations and undermines the activities of those corporations committed to addressing human rights impacts of their operations. There is also growing acknowledgement within the business community regarding the need for binding and uniform conditions for how business is to be carried out. Some companies recognise that it would benefit those wishing to act in an ethical manner. As it currently stands, companies that operate at lower social or environmental standards often have an advantage over those who seek to be ethical and consistent in their operations across different national jurisdictions. For instance, in mid 2004, key members of the Dutch timber industry signed a declaration that calls for the EU to come up with binding legislation to forbid the import of illegal timber.  The industry clearly recognises that their own approach, based on voluntary measures, is not sufficient and the declaration calls upon the Dutch government (as chair of the EU) to come up with draft legislation.
Without a binding international framework, commitments by individual companies or countries to mechanisms to ensure corporate compliance with human rights standards will remain piecemeal and inhibited by the practices of those companies without internal or voluntary commitments to human rights principles.
International and Domestic Aspects of the Regulation of Transnational Corporations

Given the international nature of transnational corporations, the development of a binding international framework under the universality of the United Nations is a vitally important process that must keep pace with, support and create the conditions for the development of domestic codes of conduct governing transnational corporations and human rights.

A number of countries, representing the home countries of a significant proportion of the transnational corporations are in the process of developing bills to ensure their corporations comply with international human rights standards.  Domestically, there have been efforts in countries including the United States, the United Kingdom, South Africa and Australia to enact or operationalise legislation regulating the overseas activities of transnational corporations.
 In Australia, the development of legislation to impose standards for the conduct of Australian corporations which undertake businesses activities in other countries has been under consideration   since 2000, and an exposure draft was recently tabled in the Federal Parliament.
  The desire for mandating ethical conduct for transnational corporations is not just reflected in Australian Non Government Organisations (NGOs) but by the Australian population generally. Polls by the St James Ethics Centre have revealed that 92% of the Australian public believes that companies should go beyond the minimum definition of their role in society- that is to employ people and make profit- and should contribute to setting higher ethical standards
.    
Within the Australian context, we view international efforts to progress these aims is considered to be a much needed and complementary process to these domestic efforts. 

The development of a binding international framework will enhance and support efforts at the domestic level by creating an even playing field and ensuring that those countries who have  political will to  take the necessary measure to ensure   companies do not violate human are supported in their efforts by similar international mechanisms that ‘set the bar’ globally.
Common international standards are essential to address the factors inhibiting the development of domestic legislations in a number of countries, and particularly to  respond to the fact that the adoption of domestic legislation unilaterally is not favoured by some governments. 
Example of the Limitations of existing Mechanisms:  
The majority of existing mechanisms addressing the human rights violations of companies are characterized by a number of flaws including. Some of the more frequent flaws include:  

a) Their voluntary nature and thus their inability to ‘cover the field” and address the activities of the most flagrant violators of human rights
b) The lack of independent monitoring

c) Their unenforceable nature

d) The vagueness of the principles outlined 

e) The unchecked discretion available in the interpretation or application of the principles

The OECD Guidelines for Multinational Enterprises

The OECD Guidelines for Multinational Enterprises have been adopted by governments in all thirty OECD member countries and by eight non-members. The Guidelines are a commitment by adhering governments to make recommendations to multinational enterprises in or from their territories. Despite being addressed directly to companies, they are not binding on them.
The Guidelines relate to key aspects of multinational enterprises’ operations, and include a provision that enterprises should “respect the human rights of those affected by their activities consistent with the host government’s international obligations and commitments”. This human rights provision is very general and makes no explicit reference to rights critical to the protection of life, liberty and security, leaving interpretation of these obligations open to significant discretion.
Whilst the Guidelines have apparent advantages over other voluntary codes in that they are more detailed, implemented by National government contact points and   include a complaints mechanism open to civil society, the OECD Guidelines and their implementation procedures have significant weaknesses, these include:
· Caveats which allow to much discretion to companies with regards to disclosure and environmental protection
· Inadequate text concerning specific human rights issues, for example,  transnational enterprises responsibility for suppliers, contractors and subcontractors

· Lack of investigative powers to uphold implementation procedures

· Implementation procedures that are open to arbitrary decisions and interpretations by government officials, who lack human rights training, open to political influence and are seen as being too close to business interests 

· Implementation is monitored by government officials in the countries where the companies are registered which results in lack of country / community  specific knowledge and narrow economic assessments; and

· The Guidelines only apply to companies that are based in OECD or adhering countries.
· The Guidelines offer only recommendations to companies and offer no enforceable mechanism to prevent or remedy human rights breaches.
Status of the Norms

As civil society representatives in Australia we welcome the development of the norms as the first step in the creation of an international regime that fully address the challenges that have arisen with the growth of transnational corporate power and influence, and that ensure the protection and realization of the rights outlined in the Universal Declaration of Human Rights and other international legal instruments. 

The Norms refer to and draw their authoritative power from a large number of codes and principles, and are the most comprehensive mechanism to integrate human rights, labour rights, the environment and the issues such as consumer rights, anti bribery and development.  
The UN Norms address some of the weaknesses of other codes and they provide international human rights framework, capable of assisting NGO’s, governments, and companies as they attempt to identify companies’ responsibilities in relation to human rights. This provides a strong foundation to further develop the concrete solutions to addressing the challenges to human rights protections posed by the operations of corporations
The Norms acknowledge that States have the primary responsibility to promote human rights. They contextualize this by ensuring that transnational corporations and their business enterprises respect human rights, and have specific obligations within their spheres of control and influence. The Norms provide an operational framework for the specific application of obligations that apply to all actors under the Universal Declaration of Human Rights.  

The Norms whilst clearly directed at transnational enterprises also identify their other business enterprises such as suppliers, contractors and subcontractors as being part of the supply chain and duty of responsibility, and this is to be commended.

They offer an authoritative interpretation within the specific context of transnational companies and other business enterprises of pre-existing international legal obligations applying to all actors, which includes an obligation to respect and promote human rights within their sphere of influence.    While there are still a number of gaps in the coverage, many which have been raised by civil society in previous forums and that require further research and study within the UN system, the Norms are a vital starting point to developing a comprehensive regime  to address this issue. 

Recommendations  
The following recommendations are presented for consideration by the OHCHR and presentation to the UNHRC: 
1. A Commitment to an extended period of consideration, including an open and transparent consultation process, to further study and address the human rights impacts and responsibilities of Transnational Enterprises and related business enterprises. 
2. As suggested by the Sub-Commission itself in resolution 2003/16, for the Commission on Human Rights to constitute an open Working Group in order to improve the draft, to solve omissions that have been drawn to the attention of the Commission and to study follow up measures necessary to address the problems created by transnational corporations activities with respect to the effective enjoyment of human rights.
3. An acknowledgement of the limits of  voluntary standards and initiatives to address the human rights impacts of corporate activities  
4. The prioritization of the development of a binding and enforceable mechanism on the activities of transnational corporations and other business enterprises within the Office of the Commissioner of Human Rights, the UNHRC and other applicable UN structures, and a commitment to the establishment and endorsement of a common, international standard setting out the human rights responsibilities of business, that includes as an essential element, the development of formal complaints and investigation mechanisms.  

5.  Acknowledgment of the UN Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights, approved by the Sub-Commission on the Promotion and Protection of Human Rights as the most authoritative and detailed interpretation of existing international legal obligations and code of human rights standards applicable to companies, and thus as the most relevant existing foundation for the further development of a  binding  framework.
� Outlined in the ‘Reputation 100’ Survey, See the Explanatory Statement on the Corporate Code of Conduct Bill, 2004 at � HYPERLINK "http://www.democrats.org.au/docs/Corporate_Code_of_Conduct_-_Explanatory_Statement.pdf" �http://www.democrats.org.au/docs/Corporate_Code_of_Conduct_-_Explanatory_Statement.pdf�.


� For example in the U.S,  The Alien Torts Claims Act   and the 106th Congress Bill HR 4596 (Introduced in June 2000 and reintroduced in August 2001), the United Kingdom House of Commons Bill No 129 of 2003 . 


� Corporate Code of Conduct Bill, 2004 (Exposure Draft), The Parliament of the Commonwealth of Australia at � HYPERLINK "http://parlinfoweb.aph.gov.au/piweb/view_document.aspx?ID=874&TABLE=BILLS" �http://parlinfoweb.aph.gov.au/piweb/view_document.aspx?ID=874&TABLE=BILLS�


� See the Explanatory Statement to the Corporate Code of Conduct Bill, 2004  p2
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