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1. UN Norms on Human Rights responsibilities of Transnational Corporations – a follow up 

The purpose of this paper is to follow up on the proposition of a paper
 delivered earlier this year on  ‘the Norms and the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights (August 2003)’ (hereinafter referred to as “the Norms”), where: 

“The authors argue that the challenge in relation to the future shaping of norms is to restrict focus to encompass only ‘hard law’ and only human rights and then open for a facilitation period where companies get accustomed to well defined responsibilities before strict liability will be introduced.”

The present paper will propose directions for the further exploration of Business and Human Rights. The proposal is aimed at contributing to the shaping of the dialogue between business, Non Governmental Organisations (NGOs), International Governmental Organisations (IGOs) – primarily the Office of the High Commissioner for Human Rights (OHCHR) -, Governments, Academia and other actors.

Regarding the Norms the UN Commission on Human Rights on 20 April 2004, decided, without a vote, to recommend that the Economic and Social Council:

(a) Confirm the importance and priority it accords to the question of the responsibilities of transnational corporations and related business enterprises with regard to human rights;

(b) Request the Office of the High Commissioner for Human Rights to compile a report setting out the scope and legal status of existing initiatives and standards relating to the responsibility of transnational corporations and related business enterprises with regard to human rights, inter alia, the draft norms contained in the above-mentioned document and identifying outstanding issues, to consult with all relevant stakeholders in compiling the report, including States, transnational corporations, employers’ and employees’ associations, relevant international organizations and agencies, treaty monitoring bodies and non-governmental organizations, and to submit the report to the Commission at its sixty-first session in order for it to identify options for strengthening standards on the responsibilities of transnational corporations and related business enterprises with regard to human rights and possible means of implementation;

2. Business responses to the Norms

One of the most vocal opponents to the Norms has been the International Chamber of Commerce (ICC). However, since the decision of the Human Rights Commission, the ICC has declared its support for a constructive dialogue
 in a policy note realizing that: 

“the discussion that the UN Commission on Human Rights expects to have at its next session, following the submission of the report, is intended to identify options for strengthening standards on the responsibilities of transnational corporations and related business enterprises with regards to human rights and possible means of implementation.”

It appears from the note that the ICC with the support of the International Employers Organizations (OEI) during discussions probably will re-emphasise old paradigms that companies already contribute to the improvement of human rights - primarily the right to work – and that it should be the role of governments to promote and protect human rights. Nobody can disagree with these arguments. However, the arguments do not exclude the formation of globally binding obligations. Only with a level playing field can corporations enjoy the competitive advantages that will emerge from documenting their unquestionably positive contribution to human rights, also ensuring that the positive contribution to a few rights – such as the right to work and the right to participate in technological development – does not occur at the un-warranted expense of other rights such as the right to a safe and healthy working environment or the right to privacy. 

ICC is also correct in stating that human rights obligations primarily rest on governments. In fact the establishment of international rules ensuring that corporations do not violate human rights will merely be an expression of governments’ showing the will to ensure individuals’ protection of their human rights. It is a firmly established principle in human rights law that the Governments’ obligations to protect individuals from violations comprise the prevention of and possible interference in third party violations. 

The ICC and the IOE are membership organizations and as such likely to establish a lowest common denominator in relation to new developments that will influence business, although especially the ICC has displayed some forward looking appreciation of recent developments, especially when such developments are materialising as voluntary initiatives. In relation to human rights ICC has granted support to the UN Global Compact stating inter alia:

“It was agreed that global markets require global rules. The aim should be to enable the benefits of globalization increasingly to spread to all people by building an effective framework of multilateral rules for a world economy that is being transformed by the globalization of markets. Business expertise is necessary to help governments to find the right balance between the freedom that allows the private sector to create wealth and employment, and rules that provide a background of economic stability and social cohesion”
; 

“While corporate philanthropy plays a significant part in the Global Compact, the main contribution that companies can and are making is to be good corporate citizens in the communities in which they operate and in the way they conduct their own business.”

and

“ICC recognizes the attention given by the United Nations to human rights. Although the establishment of the legal framework for protecting human rights and its enforcement is a task for governments, business has an interest in encouraging the improvement of social conditions, which are an important factor for stable development, and in providing an example of good human rights practices.”

The present paper seeks to enhance the quality of discussions to be conducted before – and probably following – the submission of a report from the OHCHR to the UN Commission of Human Rights in spring 2005. It is obvious that the office (OHCHR) itself will not be able to conduct in-depth analyses and stakeholder consultations as requested by the Commission within the time frames set out. To enable the translation of the short report it has to be finalized by November 2004. The areas to be investigated are vast and the range of stakeholders equally massive. Even with a solid budget, which is currently absent, the task would require more time.

The author proposes a two-tier track for the coming development of ‘norms’ for business. 

The first tier will consist of the adoption of a UN authorized document that will equal the OECD guidelines
 but enjoy the global acknowledgement that only the UN may grant. The present Norms could well form the foundation for such guidelines that would outline the scope of corporate responsibilities but remain voluntary in nature. The guidelines should, as it is the case with the Norms, encompass all UN Global Compact principles, but could be widened especially in relation to economic responsibilities that are restricted to anti-corruption
 under the present compact. Such UN guidelines would stand a good chance to be adopted or acknowledged by large companies worldwide and could as such influence voluntary practices in a direction that will enable the adoption of binding international law over time.

3. Binding international legislation

The second tier, to develop binding international legislation, will be the focus of this paper. It must be expected that such a venture will require a long preparation period. A range of legal and organizational issues needs clarification. The Norms have opened the debate primarily by introducing paragraph 18:

“Transnational corporations and other business enterprises shall provide prompt, effective and adequate reparation to those persons, entities and communities that have been adversely affected by failures to comply with these Norms through, inter alia, reparations, restitution, compensation and rehabilitation for any damage done or property taken. In connection with determining damages in regard to criminal sanctions, and in all other respects, these Norms shall be applied by national courts and/or international tribunals, pursuant to national and international law.”

By introducing corporate liability the Norms definitely tread new ground. It is obvious that holding corporations effectively accountable to minimum standards, i.e. creating a level playing field, will require the establishment of liability for infringements.  An international instrument, which specifically contemplates corporations, would speak more directly to them and also be more tailored to their activities. To date, however, the only examples of such instruments in relation to human rights, beyond the Norms, are soft-law, non-binding agreements and voluntary codes of conduct. The establishment of a binding instrument must involve careful considerations. The following seek to outline some of the issues that need clarification. This paper will not discuss the need for such legislation
.

3.1 Content

Defining the content in terms of principles or standards to which companies can be held responsible clearly poses the first challenge. The present Norms cover a range of principles where the majority are drawn from human rights principles, however both from ‘hard’ and ‘soft’ law instruments
. Thee also include principles in relation to humanitarian law, environment, corruption, consumer protection, and anti-trust
 that can hardly be described as human rights per se. 

The IOE/ICC response to the Norms address this uncertainty by stating:

“This paper has been speaking of human rights in the sense used in the UN Charter, and in the subsequent UN-created agreements, like the Universal Declaration, the two Covenants, and the Convention on the Rights of the Child. The human rights treaties create legal obligations -- that is to say, specific duty-bearer/ right-holder relations --, and the aim is to ensure respect for the human dignity of each and every person. Since the Sub-Commission is a body within the UN system, it is appropriate to use the term human rights in accordance with its established usage when evaluating its draft Norms.” 

This paper proposes to limit legal obligations for companies to universally agreed human rights principles. It will be difficult to argue that companies should be asked to comply with principles that States as primary duty holders are not bound by. Some authors even propose further limitation of human rights responsibilities for companies.
 This paper suggests that all rights from the International Bill of Human Rights are relevant to company conduct, especially if company conduct is viewed from a ‘complicity’ point of view. Governments are obligated under the full range of rights and may violate any of these with the willing or un-willing, direct or in-direct assistance of corporations. In relation to a company’s ‘sphere of influence’
 some rights may be excluded from the viewpoint that States should have the sole responsibility ensuring such rights and they should only become company responsibility where the company carries out public service roles, e.g. running detention centres, water supply, security services etc..
 

3.2 Do most human rights require balancing decisions?
Another question to be addressed before establishing an international binding instrument, is whether human rights require balancing decisions and, if so, whether this makes it impossible to establish an international binding standard for business? In the IOE /ICC response to the UN Draft Norms, such argumentation is adduced:

““Human rights norms” can give the impression that the international community has determined the specific things that a State must do, and not do, and now the only question is to carry out, or implement, those decisions. This is often a false impression because it ignores the need for balancing decisions. Most of the rights in the human rights agreements require policy judgments about trade-offs between competing interests. “Human rights”-talk routinely ignores the need to make balancing decisions before the duties in the treaties can be translated into concrete entitlements. And when the need for trade-offs is ignored, one cannot take the practical steps that are necessary to realize human rights.”

ICC finds that it is impossible to strike a balance on an international level, because what constitutes ‘public order’, and ‘the rights of others’ may differ from one country to another, so there is no one-size-fits-all solution for all human rights cases.
 

The ICC seems to overlook the fact that states face the challenge of striking a balance every time they agree on an international binding instrument.  However, this has not deterred states from signing and ratifying several human rights conventions. Neither has it deterred states from establishing international courts, which have the competence to strike a balance in concrete human rights cases on a daily basis. This means that even though human rights require balancing decisions it is not impossible to agree on common minimum standards. Truthfully these standards will have to be expressed with a certain abstraction level – indeed, as any other law would be drafted – but case law that will evolve over time will then enable a greater certainty in relation to the striking of a balance. 

3.3 Conventions with direct effect on business

Many legal scholars would claim that only states may have duties under international law. Such critics may say that it is impossible to imagine an international human rights convention creating liability for corporations for violations; however, international law actually displays various options for establishing such liability. 

· Direct corporate liability under international human rights law
 
· Extension of indirect state liability for direct actions by corporations
 
· Expanded home state jurisdiction (through both legislation and acceptance of jurisdiction) to litigate or prosecute human rights violations occurring in other states
, and
· Less intrusive and legally non-binding complaints, resolution and ‘enforcement’ mechanisms have already been introduced by existing initiatives regarding human rights and multinational corporations.
 
The authors do not support the argument that corporations cannot have legal personality under international law. The International Court of Justice has acknowledged that non-state actors and institutions such as the UN can have legal personality. Not only are companies granted rights under international instruments: 

“Companies have also been given rights under foreign investment law, particularly in relation to expropriation, compensation and non-discriminatory national treatment relative to domestic firms.”
 

Corporations may possess the capacity to bring claims to enforce their rights e.g. submitting disputes to binding arbitration before the ‘International Center for the Settlement of Investment Disputes’
.

Corporations may also have direct duties under some international conventions. The International Convention on Civil Liability for Oil Pollution Damage
 and the Convention on Civil Liability for Damage resulting from Activities Dangerous to the Environment
 impose direct liability on legal persons including corporations.

The examples show that nothing prevents states from granting corporations legal personality under international law; it is merely a matter of political will.
Notwithstanding the discussion above, the decisions to be taken in relation to binding corporations by international human rights obligations may benefit from existing models of international or national laws. An additional consideration evolves whether only physical persons, e.g. directors, or also legal persons should become liable. Apart from classical Anti-piracy laws, now embodied in the United Nations "Convention of the Law of the Sea”, the following examples of proposals, international conventions and national statutes could provide guidance to the formulation of an international convention to bind corporations to a level playing field on human rights:  

· The Rome Statute establishing the International Criminal Court in Den Hague may provide for guidance on possible modalities that could be used in the creation of binding international obligations on companies. The Rome Statute, as most criminal law, contains the quality of explicitly describing the prohibited actions; a quality that remains a challenge for the UN Norms. However, The International Law Association has identified a number of issues for clarification
, hereunder the restriction of the scope of the Statute to gross human rights violations. The issues mentioned would not be less challenging when addressing corporations.
· The proposal of a Human Rights and Business Commission (HRBC, or “the Commission”) offers an avenue for setting up an adequate forum for dispute resolution. The proposed Commission aims at filling the gap in existing mechanisms and at the same time resolving human rights and business disputes in an expeditious and effective manner. The Commission would be unable to make legally enforceable decisions and would serve as an alternative dispute resolution mechanism.
 

· The Alien Torts Claims Act (ATCA) passed in 1789, which authorizes aliens to seek civil damages in US courts from defendants who commit "torts in violation of the law of nations," i.e., gross violations of international law, can also be identified as a possible model for a future international mechanism for corporate accountability. Since 1980, the ATCA has emerged as an important tool of domesticating human rights litigation to US courts. 
· The UN Convention against Corruption (2003) is an example of nation-states agreeing on an international instrument to obligate states to create national legislation covering extraterritorial violations by individuals and companies. Further the Convention sets certain standards regarding adequate accounting and auditing. 
It will require more research and consideration to establish whether any of the above-mentioned international mechanisms could serve as a model for a binding human rights instrument or whether other models should be conceptualised; however, the series of examples shows that it is not impossible to establish such a construction. Such an undertaking, however, would require a concerted effort to examine various options and recommend a solution considering previous experience.

3.4 Complicity and Sphere of influence

An issue, which requires careful consideration, before deciding on a binding international instrument, is the limitation of company responsibility regarding human rights. 

Using the analogy from state obligations companies would have a responsibility to respect, protect, fulfil and promote human rights. The analogy can be further understood as a duty to prevent human rights abuses; to provide means and mechanisms for individual protection and fulfilment of human rights; and to promote the understanding, appreciation and application of human rights standards.
 However, it is still much debated whether these responsibilities would reasonably delimitate corporate responsibilities
. 

The discussion will include clarifying the important question of where corporations responsibilities end and how they relate to the responsibilities of the ‘primary’ duty holder, namely the state.  The extent to which the company may be liable for state (or other third person) activities also needs to be clearly defined. The questions are being deliberated under the terms ‘sphere of influence’ and ‘complicity’ respectively. At present there are no clear international rules on the matter, but principles of tort and national and international criminal law may be useful.

The International Council on Human Rights Policy offers a useful overview in relation to company complicity:
“A company might be accused of complicity in human rights abuses committed by political authorities in four situations: 

1. When it actively assists, directly or indirectly, in human rights violations committed by others;

2. When it is in a joint venture (or similar formal partnership) with a government, and could reasonably foresee (or subsequently obtains knowledge) that the government is likely to commit abuses in carrying out its part of the agreement; 

3. When it benefits from human rights violations, even if it does not positively assist or cause the perpetrator to commit the violations; 

4. When it is silent or inactive in the face of human rights violations.” 

Most likely a company would be held legally accountable in the first situation. The situation described in the second situation, would as an example include financial or material assistance to security forces, which protect company investments, knowing or reasonably foreseeing that the security personnel would commit human rights abuses.
 Such a situation could be construed to construct complicity for the company along the lines of criminal theory in relation to ‘aiding and abetting’. It is questionable whether a company should be liable in the third situation, while the fourth situation would be difficult to construe as part of company accountability holding it liable, especially considering that all companies operating in such a country in theory would be accountable. Of course additional theory in relation to ‘proximity’ and even ‘power relations’ could narrow down the number of liable ‘silent complicit’ companies but it appears to become a daring exercise. Moral obligations based on stakeholder expectations would definitely set a higher bar, but may prove too difficult to establish in legal terms.  

The question of ‘complicity’ is linked to the issue of ‘sphere of influence’, which describes the relationship of a company to its workers, consumers, members of a local community, business partners and other stakeholders that may be influenced by company actions or omissions. A company has the power to influence its stakeholders to a certain degree. The degree of a company’s influence varies according to the size of the company, the type of partnership, operation, issues at hand etc. In some situations, companies will have a substantial degree of influence over certain partners and can use this influence to promote important issues, such as the upholding of human rights.  In other situations, the company is too small and distant to influence the stakeholders. 

As is the case with the term ‘complicity’, it is important to define the ‘sphere of influence’ of companies in the context of possible liability. The growing pressure to create international binding regulations, works against a broad interpretation, both regarding sphere of influence and complicity. If sphere of influence is defined in very broad terms, including for example all layers of suppliers, this opens for a far-reaching basis for liability, which would be impossible for companies to meet. 

In respect of sphere of influence in relation to suppliers the Norms in paragraph 15 propose a viable limitation of accountability:

“Each transnational corporation or other business enterprise shall apply and incorporate these Norms in their contracts or other arrangements and dealings with contractors, subcontractors, suppliers, licensees, distributors, or natural or other legal persons that enter into any agreement with the transnational corporation or business enterprise in order to ensure respect for and implementation of the Norms”;

 the reaction towards non-complying suppliers is further, in light of the spirit to promote human rights and suit business realities, specified for corporations and asks them to

“initially work with them (re: suppliers et al) to reform or decrease violations, but if they will not change, the enterprise shall cease doing business with them”.

However, notwithstanding the above and indeed other ingenious proposals by the Norms, the authors find that the Norms, in their current shape, do not contain the needed clarity to define which actions and omissions would lead to possible liability. Some examples mentioned in the Norms and the commentary are that companies shall: 

· “use due diligence in ensuring that their activities do not contribute directly or indirectly to human abuses” 
· ensure “that they do not directly or indirectly benefit from abuses of which they were aware or ought to have been aware”
· “refrain from activities that would undermine the rule of law as well as governmental and other efforts to promote and ensure respect for human rights”
· “use their influence in order to help promote and ensure respect for human rights” 
· “inform themselves of the human rights impact of their principal activities and major proposed activities so that they can further avoid complicity in human rights abuses” 
· “refrain from any activity which supports, solicits, or encourages States or any other entities in abusing human rights”. 
Combined with the liability clause in paragraph 18;

“Transnational corporations and other business enterprises shall provide prompt, effective and adequate reparation to those persons, entities and communities that have been adversely affected by failures to comply with these Norms through, inter alia, reparations, restitution, compensation and rehabilitation for any damage done or property taken”

One may fear that corporations would soon become the primary target for most human rights litigation or complaints worldwide. It is obvious that suing a company may appear less ‘dangerous’ or stigmatising than suing the state power and that the outcome, also considering the need for most companies to settle such claims due to loss of reputation, would be more ‘generously’ applied. 

If the concepts of complicity and sphere of influence shall be incorporated into a binding treaty, it would require detailed analysis in relation to reasonable and practical expectations from business and if liability becomes an option in such a convention, it is certain that more restrictive uses of the terms than generally applied must be deployed.

3.5 Universal Jurisdiction and Foreign Direct Liability

Traditionally the principle of universal jurisdiction would be applied as entitlement to or requirement of a state to bring proceedings in respect of certain serious crimes, irrespective of the location of the crime, and irrespective of the nationality of the perpetrator or the victim
. However, universal jurisdiction has been exercised with some success in the United States for the purpose of obtaining civil remedies under the Alien Tort Claims Act and the Torture Victim Protection Act
. Other common law jurisdictions have experienced similar lawsuits. Examples are numerous:

“In the US, examples of attempts to establish foreign direct liability include litigation against Union Carbide following the Bhopal disaster, against Texaco over its environmental impacts in Ecuador, Unocal in relation to alleged human rights abuses associated with its investment in Myanmar, and Freeport McMoRan over the impacts of its copper mine in Indonesian New Guinea. In Canada, Canadian mining company Cambior faced litigation over pollution from its gold mine in Guyana; and in Australia the company BHP, arising out of pollution in Papua New Guinea.”

The widest opportunity to bring claims against private enterprises for violations of human rights outside the borders would probably be in the United States. The 1789 Alien Tort Claims Act (ATCA) gives district courts power to hear civil claims by foreign citizens for injuries that are caused by actions ‘in violation of the law of nations or a treaty of the United States’.  However, not all human rights violations are covered. Some of the elements needed in a successful action under ATCA, can be described as follows: 

“The only successful prosecutions will be those filed by foreigners able to identify and serve process on human rights violators who are unprotected by sovereign immunity – and who can be proven to have knowingly committed or collaborated in crimes against humanity.”
 

Large corporations and business groups in the US have reacted strongly against the Act and campaigned against the wide interpretation of the ATCA; a campaign supported by the Bush administration. 

Several companies are being sued under the Act, but none have yet led to a verdict beyond formalities. However, several lawsuits have been settled amicably. The Doe v. Unocal ATCA suit is likely to be the first case to put the question on foreign direct liability for companies to its final test. The case was initiated by fifteen Myanmar refugees who allege that the company is liable for complicity in murder, rape, and forced labour committed by soldiers guarding the establishment of a gas pipeline. 

However, all human rights trials under the ATCA may be influenced by the recent US Supreme Court judgement delivered June 29 2004, in the case Sosa v. Alvarez-Machain, where the ruling on ATCA favoured the defendant. Though it is unclear what effect this judgement will have on other trials regarding corporations, the Court states:

“Accordingly, we think courts should require any claim based on the present-day law of nations to rest on a norm of international character accepted by the civilized world and defined with a specificity comparable to the features of the 18th-century paradigms we have recognized.”

“Several times, indeed, the Senate has expressly declined to give the federal courts the task of interpreting and applying international human rights law, as when its ratification of the International Covenant on Civil and Political Rights declared that the substantive provisions of the document were not self-executing“, and

“…, although the Covenant does bind the United States as a matter of international law, the United States ratified the Covenant on the express understanding that it was not self-executing and so did not itself create obligations enforceable in the federal courts.”
  
Recent developments in British courts have shown a progressive approach to foreign direct liability claims. A House of Lords ruling allowed South African miners afflicted by asbestos-related diseases to sue the British mining company Cape plc in the English courts. The case has potentially wide implications for multinational corporations based in this jurisdiction.
 It means that English parent companies may be sued for negligence in the country where they are domiciled and not just in the countries where their subsidiaries operate.
 

In the civil law world, the notion of extraterritorial legislation of this kind is more alien, with the exception of the brief Belgian experience of its ‘universal competence’ human rights law bestowing ‘universal competence’ on Belgian courts to try criminal cases of alleged gross violations of human rights by anyone, against anybody, anywhere in the world
.    

ATCA, in its previous applications, related only to severe human rights violations, but there has also been much debate on environmental damages caused by subsidiaries of multinational companies. There are a number of international conventions establishing civil liability for activities, which can be defined as extra-hazardous because of their damaging and lasting effects. These include: The 1960 Paris Convention on Third Party Liability in the Field of Nuclear Energy,
 and the 1963 Vienna Convention on Civil Liability for Environmental Damage.
 The conventions harmonise international law on (civil) liability for nuclear accidents, providing for strict liability of the operators of nuclear facilities but within defined upper limits for total compensation claims, thus protecting the nuclear industry from unpredictable and unlimited exposure.

There are examples of court cases regarding environmental damages
, e.g. the 1976 Seveso case against Hoffmann-La Roche,
 a law suit filed in 1984 against Union Carbide following the Bhopal disaster,
 and the 1986 Rhine-case against Sandoz
. In the Bhopal litigation, the question whether damage caused by a local, subsidiary company could be visited upon the parent company in its ‘home’ jurisdiction was answered negatively.
 

Universal jurisdiction may have unwarranted consequences. The intention to override the notions of state sovereignty and consent may create conflict and possible hostilities among nations, when construed as an intrusion in sovereign authority of the country that has long-established jurisdiction over the offence
. However, as mentioned above universal or extra-territorial jurisdiction already exists and, above all, the International Bill of Human Rights already binds all nations. 
 Other specific challenges in relation to the notion of universal jurisdiction and foreign direct liability are discussed below.
Foreign direct liability being the possibility of enforcing human rights standards across borders usually becomes relevant when a claimant wants to hold a parent company accountable for human rights violations in an economic developing country.  Most often it is employees who sue the parent company. In this respect another question needs clarification. The question of parent company or even shareholder liability for actions or omissions performed by a daughter company, i.e. piercing the corporate veil. 

3.5.1 Piercing the Corporate Veil  - parent liability for subsidiaries
The general position in international private law is that international law does not to allow ‘piercing the corporate veil’ in order to attract the liability of company directors, individual shareholders, or parent companies for the wrong-doings of their subsidiaries. However, foreign direct liability on parent companies has been invoked both in civil and common law jurisdictions for human rights violations in connection with subsidiaries. Civil law jurisdictions typically follow specific national corporate law provisions governing the issue, however granting neither extraterritorial jurisdiction nor parent liability
. Common law jurisdictions appear to have developed exceptions to the general rule. 

The theory in this area is well described and far too complex to incorporate into this paper. In general terms the claimant has to prove that the parent company has had control of the subsidiary to establish a case on piercing the corporate veil. This could of course be established if there has been a direct day-to-day management involvement in the subsidiary. After a long period, especially in the 80’s, of ‘decentralisation’, the tendency is now that the parent company exerts more control of its subsidiaries. One of the reasons for this centralisation is that the parent company’s reputation to a larger degree depends on the activities of the subsidiaries; however it creates a dilemma in relation to foreign direct liability, since the parent company increases its risks of claimants being able to pierce the corporate veil. 
Directors or even shareholders criminal as well as civil liability shall also be considered in this connection. Companies will have to be aware that the lack of fulfilling due diligence requirements and the principle of negligence may lead to directors being held personally liable for wrongful acts on the part of their company or employees. For example, the Rome Statute for the International Criminal Court only relates to personal liability. 

Closely linked to the questions of extraterritorial jurisdiction and piercing the corporate veil remains the question of forum non conveniens. Most defendants, when faced with litigation in their home state for actions taken overseas, argue that the case is more appropriately tried under some other country’s court system. The principle behind the argument is called forum non conveniens and is described below.  

3.5.2 Forum non conveniens

The principle of foreign non conveniens, gives courts discretion to refuse to hear a case where it may be more appropriately tried in some other forum, in the interests of all the parties and of justice. The principle allows companies to avoid liability in their home jurisdictions for alleged offshore wrongdoings.
 It can thus be used to shield parent companies from responsibility for transgressions of their overseas subsidiaries.
  

In the EU, a coordinated system for deciding issues of jurisdiction already exists under the Brussels Convention on Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters. It establishes a general principle that defendants can be sued in the courts of the EU member state where they are domiciled. However there is some legal doubt whether the principle would also apply when the alternative court is situated a non-EU country. 

The uncertainty regarding forum non conveniens, needs to be resolved since it takes focus away from specific cases on foreign direct liability. In today’s globalisation the paradigm of forum non conveniens will probably need some reshaping as public opinion clearly points to a reaction against the unfairness of constructing company structures to shield parent companies from responsibilities for violations they were aware of and could have avoided.
 

3.8 Contracts containing human rights requirements

Supply chain management has been one of the very first issues considered under Corporate Social Responsibility. Companies have been criticised for using suppliers and sub-suppliers that violated human rights or caused severe environmental damages. In the making of a binding international instrument, it is important to consider the most efficient way to handle suppliers. The question is linked to the definition of companies’ ‘sphere of influence’, confer discussion above under 3.4. 

A common approach to supply chain management appears to be the development of a code of conduct followed by a risk assessment, determining which suppliers are most likely to contravene these standards, training of staff, auditing, improvement of plans based on findings under the audits, and finally reporting to the public.

Many companies have engaged in a full-scale supply chain management especially on labour rights, which mean that they assess labour standards on all levels in the supply chain, from the first line suppliers to the very last supplier. Supply chain management in its entire breadth and depth bring about considerable investments for companies and many companies question whether such investment is well spent and whether it is the most sustainable type of supply chain management.

As mentioned above under 3.4 and suggested by the UN Norms the most efficient ways to deal with the supply chain is to limit the responsibilities of corporations applying the human rights standards to contracts with the first line suppliers (and all other business relations for that sake), on the condition that such suppliers pose similar demands to their first line of suppliers. 

Following this route, companies would to some degree ensure that the demands follow through the chain to the very last participant. Linking performance to the contract will enable the company to claim breach of contract should a human rights violation occur somewhere in the chain, resting assured that the perpetrator will be under obligation to observe human rights standards or that the link before the perpetrator did not fulfil its obligation to pose such demands. First line suppliers will experience increased risks as the losses from losing the customer due to defaults further down the chain may have far higher economic implications than what the potential perpetrator shall or can compensate. However, such sharing of risks is not un-common in business relations. The increased risk will doubtlessly increase the motivation for exercising due diligence in relation to next line suppliers and so forth.  Suppliers would possibly also become able to take out insurance on such relatively small risk. Premiums must be expected to depend on the diligence with which the company approaches such risks to their first line suppliers. 

However, a broad reference to human rights may in itself not be specific enough to create adequate protection under national or international contract law. The creation of a binding international convention on corporations that specify to a larger degree than the present Norms the actions and omissions causing liability will assist companies immensely in implementing enforceable contractual conditions. 

11. Conclusion

The main argument in this paper is to emphasise the need to clarify the differences – and ramifications - between on the one hand; voluntary initiatives in the field of human rights and business and on the other hand; binding legislation defining core responsibilities of companies to which companies can be held accountable in the form of civil liability. 

The author finds that voluntary approaches, instruments and binding international law are needed. UN clarification in relation to Corporate Responsibilities (CR) in terms of identifying issues to be considered under the triple bottom line could assist business in finding its feet in the myriad of directions and existing codes. A document endorsed by the UN would carry far more weight than existing ‘regional’ initiatives such as the OECD guidelines. The Norms propose a well-researched basis for UN voluntary guidelines in the area of CR.

However, for the creation of binding international law the author is of the opinion that the present UN Norms, or for that sake any existing code, compact, or guideline, need redrafting in order to create a reasonable solution. The author is in favour of creating binding international minimum standards for business behaviour. The mechanics of such a treaty needs consideration. It is, however, not impossible to conceive the creation of a multilateral system in itself. However, the likely output of the considerations for the coming years will probably become the ‘usual’ approach; that the treaty will obligate participating states to implement needed legislation. 

For business, any solution will also carry advantages for the business community. Not only would it create a level playing field for the minority of companies already addressing their social responsibilities, it will also help fill a gap of impunity for company wrong-doings that damage the reputation of business in general. Instead of a spiral downward in terms of corporate behaviour, international law could lay the foundation for a spiral upward. Business could find added value by the fixed determination of their minimum responsibilities rather than being subject to more or less arbitrary allegations and demands from various stakeholders. In relation to supply chain management a clearer reference document on minima would to a great extent help business in limiting its costs. Finally, the support of business in relation to internationally acknowledged human rights would have considerable positive impacts on the rule of law globally and creates a needed leverage for asking states to observe their minimum responsibilities. 

In this respect the UN Norms have created an interesting debate and this paper wishes to assist in offering directions to the continuous role of the UN within business and human rights. The proposition for the coming development of the Norms is a two-tier track. 

1. The first tier is the adoption of Norms that are voluntary in nature and equivalent to the OECD guidelines
 but enjoy the global acknowledgement that only the UN can grant. In order not to duplicate the UN Global Compact, the coming Norms should include more business-oriented guidelines on the same principles and thus function as an aid to making the principles practical and operational. The present Norms could well form the foundation for such guidelines that would outline the scope of corporate responsibilities but remain voluntary in nature. UN authorisation would add value to similar declarations and guidelines creating a global benchmark for guidance or in other words for starting the levelling of the playing field. Such UN guidelines would stand a good chance to be adopted or acknowledged by large companies worldwide and could as such influence voluntary practices in a direction that will ease and demystify the adoption of binding international law over time.

2. The second tier would be to commission the development of binding international legislation. It must be expected that such a venture will require a long preparation period. This paper seeks to describe that such a venture is not impossible, but will involve careful consideration. The following issues
 need clarification. 

· Content

It would be too complex and meet too much resistance if the UN tried to create ‘new’ liabilities for companies. The content needs to be limited to globally accepted ‘hard law’ principles, which are already binding on nation states. Human rights are an example of such principles and the authors have argued that an international binding instrument be limited to the fundamental human rights as described in the International Bill of Human Rights.

· Balancing decisions 

The authors sees no major challenges in relation to this point brought up by business associations, except for the fact that though a certain abstraction level has to be retained in relation to describing the obligations under which companies should operate the principles also need to be described precisely enough to enable companies to avoid litigation. Resolving concrete conflicts between two or more principles would be limited by the degree of specification but cannot be avoided. However ample evidence from courts and commissions suggest that the weighing of interests can be solved and that the development of such ‘case law’ with time will assist in construing the principles in greater detail. There are multiple examples of international mechanisms striking a balance between rights in human rights cases. A challenge exists in describing the principles in relation to the activity of running a business with sufficient precision and then leaving it up to the decision making body to strike the balances needed. 

· Conventions with direct effect on business
History shows that nothing prevents states from granting corporations legal personality under international law; it is merely a matter of political will. Situations exist where corporations are granted protection under human rights, such as the European Convention on Human Rights, but also instruments posing duties directly on corporations exist under today’s international legal regimes. In relation to human rights the international community may take the position that human rights are of such importance (and delicacy) that any human rights obligation should be directed to the states alone.  Binding Norms would obligate states to ensure by legislation that companies operating in their territory would uphold the minimum requirements. The authors would argue that such an obligation, at least in relation to the International Bill of Human Rights, already exists. A new convention to the effect that these obligations should be addressed specifically in relation to business operations could add value in terms of assisting states in defining their obligations.
Notwithstanding such discussion, the decisions to be taken in relation to binding corporations by international human rights obligations may benefit from applying existing models of international or national laws. An additional consideration evolves whether only physical persons, e.g. directors, or also legal persons should become liable.

· Complicity and Sphere of influence

The authors find the use of the terms ‘complicity’ and ‘sphere of influence’ useful for determining corporate responsibilities.  However, introducing liability in a binding instrument will require careful definition of the concepts. The terms will, and should, invariably be construed differently when defining voluntary ‘responsibilities’ as opposed to mandatory responsibilities.  If states and businesses shall accept legal accountability, it is important that a restrictive use of the terms is employed. 

· Universal Jurisdiction and Foreign Direct Liability
If a model is engaged whereby companies cannot be held accountable by an international organ set up for such purpose it would seem important that models are developed whereby companies could be held liable in other jurisdictions than the one where violations occur. Especially in relation to complicity with violations performed by state actors it will be obvious that victims stand very little chance of receiving reparations. Further, companies may take advantage of their comparable economic strength operating in economically weaker states; states that may even be dependant on the collaboration with such companies. 

In both common and civil law jurisdictions and in international law as such the notion of extra-territorial jurisdiction already exists and would make sense in relation to corporate responsibilities on human rights. Other specific challenges in relation to universal jurisdiction and foreign direct liability also need exploration.

i. Piercing the Corporate Veil  - parent liability for subsidiaries
Foreign direct liability being the possibility of enforcing human rights standards across borders usually becomes relevant when a claimant wants to hold a parent company accountable for human rights violations in an economic developing country. Often it is the employees who sue the parent company. In this respect another question needs clarification. The question of parent company or even shareholder liability for actions or omissions performed by a daughter company, i.e. piercing the corporate veil. Reasons for wishing to pierce the corporate veil may be that of jurisdiction moving the trial to courts outside the country where the violation occurred, but also the practise of some corporations to limit damages to the insufficient assets in a subsidiary.  Conditions for piercing the corporate veil differ from jurisdiction to jurisdiction and a binding instrument could provide useful guidance in this respect. 

ii. Forum non conveniens
Closely linked to the questions of extraterritorial jurisdiction and piercing the corporate veil remains the question of forum non conveniens. The principle of foreign non conveniens, gives courts discretion to refuse to hear a case where it may be more appropriately tried in some other forum. In today’s globalisation the paradigm of forum non conveniens will probably need some reshaping as public opinion clearly points to a reaction against the unfairness of being forced to use court systems that are yet unable or unwilling to deal with the issues thus shielding parent companies from responsibilities for violations they were aware of and could have avoided. The establishment of binding human rights obligations for business could address this issue.
· Contracts containing human rights requirements 
Making references to general or even specific human rights requirements in companies contracts is an emerging area. However, such reference may be very difficult to enforce due to the uncertainty of corporations human rights obligations. The UN norms propose a very efficient way to incorporate human rights requirements in supply chain management, limiting the requirements to the first line suppliers (and all other business relations), on the condition that such suppliers pose the same demands to their first line of suppliers. The creation of a binding international convention on corporations, which specifies to a larger degree than the present Norms the actions and omissions causing liability will assist companies immensely in implementing enforceable contractual conditions.
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