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1. Abstract 

The paper
 offers some considerations in relation to the UN Draft Norms on the Responsibilities of Transnational Corporations with regard to Human Rights. 

The Draft Norms is a first attempt to establish an international framework for mandatory standards on Corporate Social Responsibility. The paper discusses both opportunities and shortcomings of the Norms. 

The authors argue that the challenge in relation to the future shaping of norms is to restrict focus to encompass only ‘hard law’ and only human rights and then open for a facilitation period where companies get accustomed to well defined responsibilities before strict liability will be introduced.

2. Executive summary 

The UN Draft Norms on the Responsibilities of Transnational Corporations and other Business Enterprises with regard to Human Rights (the Norms) were intended as assistance to companies in framing the human rights responsibilities for business. The Norms shall be seen as an attempt to assemble the plethora of international human rights instruments in a single legible document.

The Commission did not pass the Norms in its present form  - the Commission has asked the office of the UN High Commissioner for Human Rights to prepare a report for the session in April-May 2005 to outline the possibilities to strengthen human rights responsibilities for business. The Norms and other standards will feed into the work.

The Norms are comprehensive seen in relation to core human rights conventions. Paragraph 12 serves as a “catch-all” paragraph; however, the paragraph does not offer much advise to business.

From a preliminary analysis a few shortcomings to the remarkable work could be identified: 

· The Norms decided to include corporate environmental responsibility though this area is traditionally dealt with outside the human rights framework.
 

· The Norms have mixed a ‘rights-based’ approach with an ‘issues-based’ approach. The Norms emphasize in particular consumer protection and security personnel, though one could argue that there is no such need since human rights have to be protected within companies’ total sphere of influence and in relation to all stakeholders.

· Some of the paragraphs are too far-reaching in scope when reading the wording of such paragraphs. However, the Commentary in most instances loosens the tough conditions prompted by first appearance. Other paragraphs are expanded in reach through the Commentary

· Challenging concepts like the precautionary principle are adopted without clear descriptions  

It is suggested to approach the formulation of Norms for business on a more straightforward rights-based formula taking the outset in the only universally agreed standards i.e. the International Bill of Human Rights.  

 The question of mandatory versus voluntary standards.

The Norms shall be seen as a first attempt to establish an international framework for mandatory standards on Corporate Social Responsibility (CSR). 

The discussion on mandatory standards vs. voluntary is continuing in many jurisdictions in the world. A few States have already created ‘supporting’ legislation to promote Corporate Responsibilities, e.g. UK and German pension funds, Australian investment law, French and Australian reporting requirements for listed companies. However, it is only in the UK and in Australia that bills directed at companies on their Social Responsibilities have been proposed. The first attempt in the UK was rejected, but the present bill has mobilised broad NGO support and may be received more positively. 

Though business organisations at present come out very strongly against mandatory requirement some businesses may be expected to promote a mandatory bottom line with time. Businesses that have invested considerably in CSR would like this investment to be returned and one way will be to make competitors compelled to follow similar standards; i.e. creating a level playing field. Such level playing field would also with time reduce risks in relation to supply chain performance. It is most plausible that mandatory provisions and increased ‘supporting’ legislation will start to appear in a range of jurisdictions and that EU eventually will end up with similar proposals. 

The establishment of foreign direct liability for multinational companies are pursued through lawsuits predominantly in common law jurisdictions. It must be expected that this trend do not seize by itself as litigants experience that larger companies tend to settle claims, thus minimising harm on their reputation from lengthy and public proceedings. Should international treaties open for extra-territorial demands in the field of CSR these will most likely be limited to direct and indirect human rights violations.

The Chief Prosecutor from the newly established International Criminal Court (ICC) has announced that he intends to pursue bringing multinational companies to court, when the prosecution can establish that companies participated in violations that form part of the remit of the ICC, i.e. gross human rights violations, crimes against humanity and genocide. 

Apart from such obvious pressure points the authors suggest viewing argumentation for positive business participation in the process from a slightly different angle.

Corporate responsibilities are high on the agenda for most transnational businesses all over the world. The agenda includes social, environmental and economic responsibilities as aligned with the Triple Bottom Line – people, planet, profit. The big challenge for companies has been to define content of their various responsibilities. This is exactly where the UN Norms is a first and serious attempt to fill a gap primarily in relation to the social bottom line.

By using the only universally politically agreed standards on how to treat human beings, human rights offer a unique opportunity for business. The rights express the absolute minimum to be achieved in relation to each and every individual. Instead of business becoming subject to arbitrary norms or standards to be developed in political vacuum, why not take advantage of already established and universally accepted standards?

From a business perspective it appears to be a unique opportunity to finally get to grips with their social responsibilities, rather than having endlessly to discuss and debate different proposals to set a framework for their behaviour. UN, though not perfect, is the only legitimate forum to establish such framework. Instead of investing billions in monitoring own and suppliers’ behaviour, UN could become facilitator and eventually watchdog.

The challenge is now to encompass only ‘hard law’ and only human rights in the Norms and then open for a facilitation period where companies get accustomed to well-defined responsibilities before strict liability will be introduced.

3. Purpose and background

In the preamble to the Norms it is stated that companies ”as organs of society” have the responsibility to promote and protect the human rights set forth in the Universal Declaration of Human Rights. Thus, the norms are intended to provide companies with guidelines as to how to deal with human rights and at the same time give society at large a management tool concerning the behaviour and activities of companies – to give companies an overview of existing human rights instruments and how they relate to business. With the growing power and influence of companies comes a greater responsibility, and by repeating international legal principles the Norms were supposed to support the companies in developing best practices concerning human rights. 

A working group in the United Nations Sub-Commission on the Promotion and Protection of Human Rights, a 26-member group of experts reporting to the 53 governments in the Commission on Human Rights, drafted the Norms in order to define the responsibilities of companies concerning human rights. However, the first initiative taken by UN reaches back to the start 90ties where globalisation, the fall of the iron curtain, increased economic power by multinationals and the many scandals surrounding company conduct prompted the Sub-Commission to further investigate if a regulatory framework could and should be established. The appointment of the abovementioned working-group five years ago coincided with a strong development in relation to Corporate Responsibilities thus enabling a process leading to the presentation of the final draft of the Norms in the summer 2003.  The Sub-Commission in August 2003 passed the Norms and forwarded them for consideration by the ‘political’ human rights organ – the Commission on Human Rights – at the April 2004 session, confer below. 

The work constitutes a remarkable effort and has considerably increased the awareness of companies on the relevance of human rights to the content of Corporate Social Responsibility. However, the intent of this paper will not be to praise this remarkable effort, but to offer directions on the continuous work on the Norms possibly enabling a simpler framework to be established.

4. Content of the Norms

The Norms constitute the first set of comprehensive international human rights standards applying specifically to business (“transnational corporations and other business enterprises”). The Norms, and the accompanying detailed interpretative Commentary, constitute an authoritative business related interpretation of the Universal Declaration of Human Rights of 1948 and subsequent human rights conventions.

In understanding the Norms, it is necessary to read the Norms in conjunction with their Commentary, also adopted by the working group, and which either expands or confines the meaning of the Norms themselves.

The Norms contain both suggestions in relation to defining duty holders, the substance of corporate responsibilities and suggestions for the creation of a process to hold companies responsible for not meeting their responsibilities.

4.1 Duty Holders

The reach of the Norms is extensive. Comprising both transnational corporations and other business enterprises could in reality be understood as any business activity (paragraph 20). However a restriction apparently occurs in paragraph 21 stating that the Norms are presumed to apply to single-national businesses, “as a matter of practice, if the business enterprise has any relation with a transnational corporation, the impact of its activities is not entirely local, or the activities involve violations of the right to security” as defined in the Norms.  In today’s world it is hard to imagine any business enterprise that do not have ‘any’ relation with a transnational company as defined as “an economic entity operating in more than one country” (para 19).
A challenge exists to define exactly the duty holders. The authors would find it natural to apply such minimum standards to any business activity, whether transnational or national and no matter what size. 

Traditionally duty holders in relation to human rights were states. The Norms reaffirm such duties; “States have the primary responsibility” for ensuring respect for human rights, “including ensuring that transnational corporations and other business enterprises respect human rights”.  However, in line with the wording of the UN Global Compact’s first principle, such enterprises have, “within their respective spheres of activity and influence”, their own specific human rights obligations, both in and outside their home country (paragraph 1). 

4.2 Substance

The basic obligation of business is “within their respective spheres of activity and influence, … to promote, secure the fulfilment of, respect, ensure respect of and protect human rights recognized in international as well as national law, …” This covers also ‘not contributing to nor benefiting from’ human rights abuses, which were known or should have been known to the business. Such engagement can be framed under the term “complicity”. Engagement could be both direct and indirect (para. 1). 

The Norms include as paragraph 12 a so-called ’catch all’ provision that refers to civil, political, economic, social and cultural rights in general. As such this paragraph actually includes all other paragraphs except the ones specifically dealing with bribery and the environment. The paragraph has, surprisingly, received very little attention from the critics of the Norms. It is the most far-reaching paragraph and the one least explained in the commentary to the Norms. Paragraph 12 actually represents in itself a genuine human rights approach to corporate social responsibility with its general reference to the International Bill of Human Rights; the only universally agreed human rights norms.

The authors suggests to approach the formulation of Norms for business on a more straightforward rights-based formula taking the outset in the only universally agreed standards i.e. the International Bill of Human Rights.

From a practical perspective the content of the Norms raises many questions. Some are touched upon below, though the listing is not exhaustive. 

The rights explicitly mentioned in the Norms are dominated by labour rights and include non-discrimination, bans on forced labour and exploitative child labour, right to a safe and healthy working environment, adequate pay, freedom of association and collective bargaining. It is obvious that the ILO has had great influence in defining the material content of the Norms. However, the rights mentioned are also basic human rights included in the International Bill of Human Rights and would as such also be included in an exclusive rights based approach. The rights merely reflect minimum standards for companies’ relation to one stakeholder group - the employees; as a very important stakeholder un-doubtedly directly within the sphere of influence of companies employee protection has enjoyed primary focus in the development of CSR.  

The Norms also include paragraphs referring to:

· Humanitarian law (para 3)

The Norms have included a special reference to war crimes and other humanitarian law issues, stating that no business shall benefit from such international crimes. Especially for companies operating in conflict zones humanitarian law becomes of concern. However, a general human rights approach should create the necessary risk assurance for the vast majority of corporations conducting business in such areas. Arms manufacturers and traders have and should have special responsibilities in relation to humanitarian laws but it should be carefully considered whether the inclusion is necessary considering the obligations stated in relation to human rights as such.   

· Bribery (para 11) and Environmental protection (para 14)

Bribery and the protection of the Environment can hardly yet be described as human rights  - however, transnationals in particular are well aware of their responsibilities in these areas. A genuine triple bottom line approach would deal with Bribery under its economic bottom line and environment
 under its environmental bottom line. The inclusion in the Norms of the precautionary principle has, surprisingly, not received special attention from the comments of business groups. The reference to this principle as being international law could be considered an overstatement since it is still not defined in judiciable terms. The new UN Convention against Corruption has a wider reach than the Norms in relation to corruption & bribery – as such there would be no special need to ‘force’ anti-corruption into a human rights instrument
.

· Right to development (included by reference in paragraph 23)
The right to development is of special interest to the North-South debate amongst nations – does a requirement exist for economic developed countries to assist economic developing countries? The Norms do not offer an interpretation of the right to development, but underlines the company’s responsibility regarding economic, social and cultural rights. These rights are also included in paragraph 12 of the Norms. Thus, focus on economic, social and cultural rights should fully cater for the positive impact on the right to development in relation to companies. 

· Consumer protection (para 13)

The paragraph stipulates that companies shall take all necessary steps to ensure the safety and quality of the goods and the services they provide, including observance of the precautionary principle. 

· Responsibilities of Security forces (para 4)

The Norms have, probably influenced by interest groups, dedicated special paragraphs to consumer health protection and the conduct of security forces. It is obvious that these are not human rights per se – however, consensus exists that companies should consider these issues that constantly become basis for harsh criticism of companies. In essence the two paragraphs highlight human rights responsibilities in relation to two specific stakeholder groups; i.e. consumers and security personnel. Companies shall observe the right to health in relation to their consumers and the special units, that companies use for security purposes, shall observe a range of human rights– as should any stakeholder within the company’s sphere of influence.  The reference to the precautionary principle under consumer protection comes from the environmental discourse and an in-depth explanation is not offered by the Commentary to the Norms. 
Finally the Norms (paragraph 13) takes corporate responsibility a bit further and demands that companies shall adhere to the relevant international standards of business practice regarding competition and anti-trust matters. A genuine triple bottom line approach would define competition and anti-trust matters as good corporate governance in relation to the economic bottom line. 
Conclusively on the substance of the Norms the authors would anticipate a very challenging time for the UN High Commissioner given the assignment to convene stakeholders in relation to the further development. The Norms deal with all three bottom lines. Companies seldom handle all three bottom lines in any one department or by any one person in the company. Having expertise represented in relation to the environment, competition law and economics, corruption and bribery and human rights, which cover a wide area in it self, would hardly be manageable for any one-year process. The authors are of the opinion that focussing on core human rights would facilitate and eventually enable the process considerably. Rather become more restrictive in focus that encompassing norms or standards that are only considered soft law between nations. 

4.3 
Process 

Apart from the above content the Norms included proposals for a range of procedural arrangements to ensure enforcement and monitoring. These parts were they most contested by the business community and the office of the High Commissioner, see below, will probably propose a completely different approach.
The Norms require business to adopt internal rules in compliance with the Norms, to establish a periodic reporting procedure and to include the Norms in contracts with business partners; i.e. contractors, subcontractors, suppliers, and natural or other legal persons they enter into agreements with (para 15).

The Norms suggest to establish “periodic monitoring and verification by United Nations, other international and national mechanisms already in existence or yet to be created...”. Various UN human rights bodies could be involved. 

Some of the monitoring procedures mentioned in the Norms and its Commentary were proposed to become operational only upon approval by an inter-governmental UN body. However, the Sub-Commission in the resolution approving the Norms had requested the working group to be able to receive information from a wide range of sources, including NGOs, about “the possible negative impact of the activities of transnational corporations and other business enterprises on human rights”, with particular reference to the Norms, and to “invite the transnational corporation or other business enterprises concerned to provide any comments they may wish within a reasonable time [in relation to such findings]”.
 This clearly opened for reporting and monitoring on business practices, which could have started already in 2004.  The Commission ruled out effectively such expectation, confer “present status” below (4). 

5. Mandatory vs. voluntary standards

The Norms shall be seen as a first attempt to make mandatory international standards. Such attempt is supported by an increase in foreign direct liability cases from the late 90ties until today. Cases have mainly occurred in common law jurisdictions as USA, UK and Australia, though lawyers have also filed lawsuits in the Netherlands, in France and in Belgium. Especially the extended use of the Alien Torts Claims Act in the US has attracted attention. No case law has yet emerged finding companies liable, but several cases were settled. Few companies see the ongoing media attention worthwhile waiting for a judgment in relation to the often very delicate issues.

The greatest challenge that the Norms face in the coming time derives from the fact that paragraph 18 of the Norms proposes that companies be held liable for breaches of the principles described in the Norms. The Norms hereby enter into a total different ball game. Moving focus from an UN authoritative document that would facilitate companies framing their broader areas of concern to a piece of binding international legislation that create liabilities and opens for litigation will – naturally – make the document subject to thorough scrutiny from business. It appears that the document landed in between to chairs. It is obvious that the possibility of liability will increase considerably the demand to clearly delimit the responsibilities of companies.  

It appears from the case law today that former strict legal principles such as ‘piercing the corporate veil’, i.e. that a parent company as a separate legal unit cannot become liable for a subsidiary’s actions, and ‘forum non convenience’, i.e. that trials shall be conducted at the most suitable legal forum, are softening to allow for making multinationals become liable for actions or negligence in a group of companies.

The discussion on mandatory vs. voluntary standards and extra-territorial jurisdiction will continue on an international level and in many jurisdictions in the world. The new UN Convention against corruption clearly establishes an international legal framework for extra-territorial jurisdiction and liability. This trend is supported by Governments creating ‘supporting’ legislation to promote Corporate Responsibilities, e.g. UK and German pension funds, and French and Australian reporting requirements for listed companies. However, only in the UK and in Australia bills directed at companies on their Social Responsibilities have been proposed (private bills). The first attempt in the UK was rejected, but the present bill has mobilised broad NGO support and may be received more positively. 

It is likely that mandatory provisions will start to appear and that EU by the end of the day will end up with a similar proposal. However, this is not to be expected the first 5 – 10 years. In light of this it is suggested that companies get conversant on human rights and aim at human rights standards as the basis for CSR. Human rights will form the minimum of what will be expected from companies. Further business may see an advantage in limiting responsibilities to these standards. 

Many businesses will eventually promote a mandatory bottom line. Businesses that have invested considerably in CSR would like this investment to be returned and one way will be to make competitors compelled to follow similar standards; i.e. creating a level playing field.

Pressure from civil society organisations will increase to support such development. The Global Forum (confer Fabian in the Global Forum Essay: Taking Hold of TNCs), Amnesty International (confer Irene Kahn at the World Business Leaders Forum, 2003), and Greenpeace and seven international environmental organisations have all in recent years campaigned to establish international regulatory schemes to hold multinationals responsible in relation to environmental principles and human rights. 

6. Present status of the Norms

The Commission considered the Norms during their session on 20th April 2004, took note of the work, and

1. Confirmed the importance and priority of the issue.

2. Requested the Office of the High Commissioner for Human Rights through a multi-stakeholder approach to compile a report “setting out the scope and legal status of existing initiatives and standards” including the Norms in order to “identify options for strengthening standards on the responsibilities” businesses on human rights and ”possible means of implementation”.

3. Affirmed that the Norms have no legal status and that the Sub-Commission should not perform any monitoring of business conduct
.

In effect the UN Commission by its decision has decided to establish a firmer basis for considering or initiating future attempts to regulate business. The report and its recommendations will be expected for consideration by next year’s session, i.e. in April-May 2005.

As such the Norms will remain a consultative document that companies can use as one of many sources to identify their responsibilities in relation to human rights. It must be expected that the Norms as drafted today will influence to some degree any future attempt to create a minimum basis for Corporate Social Responsibility (CSR). There is no doubt the envisaged processes for implementation will change, whereas the substance can be expected to remain somewhat unchanged. 

6.  
Examples of companies working with the Norms

The Business Leaders Initiative on Human Rights (BLIHR) chaired by Mary Robinson, the former Human Rights Commissioner, has decided to ‘road-test’ the Norms. It is expected that the various company projects under the initiative will add learning and experience on whether the Norms add value to the existing work on CSR in the companies.

Participating companies are Novartis, Transco Grid, Body Shop, Barclay’s Bank, MTV Europe, Novo Nordisk, and ABB. Hewlett Packard has recently joined the group and still other companies may join. The project will continue for another 2 years ending spring 2006.

Some of the companies
 have been working with human rights for quite a while. The ‘road testing for these companies will imply identifying differences between their existing work and the Norms.  Other companies has adopted industry codes, like the Equator Principles for financial institutions, and the testing will demonstrate to what degree the Norms may add value to such principles. All in all a variety of tests will be performed on how to make human rights/the Norms operational within companies.  Some of the companies are taking specific areas of the human rights spectrum, while others are taking the whole spectrum and trying to see if they can create a tool - a human rights management system - that could equate to an environmental management system. The implication of the Norms or a similar future instrument creates expectations to companies’ compliance to human rights standards. Such focus will also become focus of several projects under BLIHR.

BLIHR did not as such endorse the Norms, but the Norms have prompted the businesses participating to share and develop approaches to human rights for the benefit of business in general. As such it may be expected that the partners in BLIHR will actively contribute the future work of the High Commissioner at least in form of examples.

7.
Main opinions – from NGOs and Business

Generally the main opposition by the business communities all over the world was the proposition of the Norms to create a monitoring mechanism within the UN to oversee actions of companies. Business communities have emphasized voluntarism repeatedly during past years’ development of CSR. The mechanism proposed by the Norms would mean the end of voluntarism in relation to protection of basic human rights. 

It may be too early to introduce a mandatory minimum, but there is little doubt that eventually a level playing field will be established, based on universally agreed standards – i.e. the international bill of human rights. Such an outset will become necessary for voluntary proactive initiatives to flourish above minimum standards. Proactive companies are becoming more open to such suggestions and choose to participate in such development at least to make business influence the criteria to be developed.

Further business could take the stance that approving of independent monitoring carried out by an international (UN) body can help create practically applicable measurement and relieve companies from carrying the somewhat burdensome task of establishing credible external monitoring and verification.

The argument of ‘no-one-size-fits-all’ in terms of standards does also not hold tight. Admittedly companies will already fulfil many such minimum standards merely by fulfilling local or regional laws. However, no jurisdiction in the world have a clean human rights record, and it should also be reiterated that companies that oppose a one size approach often try to impose exactly such ‘one-size’ on their suppliers (often up to ten thousands of companies in diverse areas of the world and in different sectors) through their codes of conduct for supply chains.

In April 2004 prior to the consideration by the Commission of the Norms the International Organisation of Employers (IOE) and the International Chamber of Commerce (ICC) decided to issue  “Joint views of the IOE and ICC on the draft Norms on the responsibilities of transnational corporations and other business enterprises with regard to human rights” – a massive 42 page document that had the purpose of moving the Commission to strike the Norms off the Agenda completely. The document prepared by lawyers contained all possible objections to the Norms itself, but also to the process under which the Norms were formed. A renowned human rights lawyer, Chip Pitts (US), prepared a document
 encountering the ‘allegations’ made by IOE/ICC. 

Below the allegations with reponses are repeated as they frame well the concerns of the business community and the standing of NGOs – the two opponents that appeared most frequently in the heated debate over the Norms. The profound argumentation has not been included as the listing serve to give an overview of disputed points:

1.  ALLEGATION:  The Norms mistakenly attempt to place human rights obligations on private business actors when international law only applies to relations between states.

The key theme running through the Joint View's attack on the Norms is the argument that only states, and not private businesses or other non-state actors, hold and can hold obligations under international law.  The Joint View (at 4) calls it a "legal error" to say that private businesses or other actors can have human rights obligations.

RESPONSE:  The IOE and ICC are indisputably wrong to say that (i) the Norms neglect the primacy of state responsibility and (ii) that only states have obligations under international law.

2.  ALLEGATION:  The Norms put the obligations of government on private businesses.

RESPONSE:  On the contrary, the Norms explicitly limit business obligations to their respective spheres of activity and influence.

3.  ALLEGATION:  The Norms either "change"
 or create "the appearance"
 they make a "fundamental change"
 in international law, by placing "novel"
 obligations on businesses that are ultimately ill-motivated, ill-conceived, and counterproductive, the practical effect of which will be to "undermine human rights". 

RESPONSE #1:  The IOE and ICC are behind the times, and behind world business leader opinion, in failing to recognize the need for more ethical globalisation and the indispensable role of human rights compliance by business in contributing to that end.  

RESPONSE #2:  The IOE and ICCC misunderstand or mischaracterize the practical content of the Norms as “vague” or “negative toward business”. 

RESPONSE #3:  The Norms will not “undermine” Human Rights. 

4. ALLEGATION:  The Norms subject businesses to overreaching and intrusive regulation, including 'reparations' for non-compliance.

RESPONSE #1:  The IOE and the ICC object to the very transparency and accountability in business that is indispensable to effective and successful market economies the world over. 

RESPONSE #2:  In objecting to the idea that business violators pay damages or reparations for violations of the Norms, the IOE and the ICC seemingly reject the ancient legal maxim that “for every wrong there is a remedy”, and indeed the basic concept of corporate accountability itself. 

5.  ALLEGATION:  The Norms were not adopted through a transparent process.

RESPONSE:  This is perhaps the most unwarranted objection to the Norms. 

6.  ALLEGATION:  The Commission on Human Rights at its March-April 2004 session has the options of completely rejecting the Norms, rejecting the form but continuing the idea itself or through further Sub-Commission work, or adopting the Norms with or without modifications.

RESPONSE:  The Sub-Commission resolution adopting the Norms and transmitting then to the Commission
 actually contemplates another course of action which is intelligent and prudent under the circumstances, namely that the carefully drafted and considered Norms be subject to additional comment and eventually considered at a later session of the Commission. 

As referenced above under the present status of the Norms the latter was the solution that the Commission chose to further in its decision to ask the High Commissioner to continue the work. 

The concerns of business organisations should be given special attention in the coming process. Chip Pitts’ responses answer some concerns others will have to be met adequately in an inclusive process. By the end of the day, however, decisions will have to be made to establish the right strategy without compromising the vision of the work – socially responsible conduct by business. 
8.
 What are the implications for business organisations?

Defining the scope of application of human rights both in terms of the entities addressed and the meaning of “spheres of activity and influence” will clearly be some of the important topics of discussion as work proceeds, but it is clear that their intended reach goes well beyond the traditional transnational corporation. On the other hand it is obvious that the transnational ‘brand-carriers’ have the most to loose, the largest attention and the needed resources to actively participate in defining the future direction. 

It must be foreseen that some kind of international regulation over the years will be established as it is also happening in relation to the economic bottom line through the development of international accounting standards, the Sarbanes-Oxley Act, and the UN Convention against Corruption. Today risks are primarily related to naming-and-shaming, however, the new use of the Alien Torts Claims Act (ACTA), supporting legislation demanding triple bottom line reporting (France and Australia), large growth rates in Socially Responsible Investment, development in procurement policies, and developments in social labelling all point towards the eventual establishment of regulation – and all trends are pointing towards convergence around human rights. 

As such human rights will under all circumstances become a compliance issue for companies over time. The challenge remains for companies to turn such added responsibilities into opportunities. In order not to duplicate efforts and also to reap the benefit of the strong positive connotation to human rights by consumers it is advised to base such proactive strategies on human rights as well.

9.     Conclusion

Even though business organisations like IOE/ICC have criticised the Norms, they have had the incredible impact that business, including IOE/ICC have accepted that business should of course respect and protect basic human rights. 

The Norms seem to be facing two challenges: The first one is that they are neither a binding instrument nor merely guidelines, but something in between. Due to this uncertainty regarding status business are understandable sceptic of the Norms, in its present form, due to risk of litigation. The second challenge is that they are very wide in their scope; going beyond globally accepted minimum standards. 

A future path for the Norms is to bring them back to describe only basic universally agreed human rights principles - i.e. the International Bill of Human Rights (the declaration and the two covenants) - this would exclude environment and corruption, which are issues that can hardly be described as universally agreed human rights. 

Companies would gain from limiting regulatory obligations to an absolute minimum but would accept - over time - liability in relation to such minimum also in the form of foreign direct

liability as we have experienced established through the UN convention against Corruption. This way the companies would ward off more arbitrary regulation based on international soft law and as proposed several places in the present Norms.

� An abbreviated version of the paper was offered at an experts meeting in Den Hague in May 2004


� The right to a clean environment and other collective rights are considered third generation human rights, which are under development. Environment is closely connected to the right to health. A few cases before the European Court of Human Rights has decided that not ensuring a clean environment may be violating the right to family life.


� UN doc. E/CN.4/Sub.2/2003/38/Rev.2. See � HYPERLINK "http://www.unohchr.org" �www.unohchr.org� 


� With the Vienna Declaration from 1993 it is underlined that all the rights from the International Bill of Human Rights are universal, interrelated, interdependent and indivisible.


� The right to a clean environment and other collective rights are considered third generation human rights, which are under development. Environment is closely connected to the right to health. A few cases before the European Court of Human Rights has decided that not ensuring a clean environment may be violating the right to family life.


� The most used argument for bringing in corruption to the human rights agenda is the fact that corruption and bribery has serious negative impact on developing human rights in economic developing countries.


�   Resolution 2003/16, para. 5.


�  E/CN.4/2004/L.73/Rev.1, 


� Novartis, Novo Nordisk and Body Shop


�  Response to IOE/ICC Concerns Regarding the UN Norms for Business, Chip Pitts, March 2004


�   Joint View, at 30.


�  Joint View, at 17.


� Joint View, at 17.


� Joint View, at 18, fn. 19.


� Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights, Sub-Commission Res. 2003/16, UN Doc. E/CN.4/Sub.2/2003/L.11, at 52 (2003).
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