Dzidek Kedzia

Chief, Research and Right to Development

Office of the UN High Commissioner for Human Rights

United Nations Office at Geneva

CH 1211 Geneva 10, Switzerland

4 October 2004

Dear Mr Kedzia, 

On behalf of Lawhouse.dk
, a law firm that during the past 10 years has specialized exclusively in advising business, institutions and governments on Corporate Social Responsibility with specific focus on human rights and business, it is a pleasure to submit our opinions and recommendations for your consideration in relation to the report to be prepared by your esteemed office. 

The comments relate in particular to the “Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises With Regard to Human Rights” (hereinafter referred to as “the Norms”), which were adopted by the UN Sub-Commission on the Promotion and Protection of Human Rights in August 2003. 

The brief responses will be related to the three questions stated in your letter of invitation. The two articles attached to this letter provide more in-depth analyses and form the background for the responses.

Question One: Existing initiatives and standards relating to the responsibility of transnational corporations and related business enterprises with regard to human rights
Lawhouse.dk is aware that your office at this date has an overview of existing initiatives under Corporate Social Responsibilities, and also that such an overview shows the abundance of voluntary standards, guidelines, codes, and declarations aimed at the business community. These multifarious instruments, however, can be difficult for business to navigate when implementing practices of sustainable development beyond its environmental and financial responsibilities. The Global Compact has succeeded in highlighting the relevance of human rights under this agenda. However, the Compact needs to further define the understanding of the human rights objectives implicit in the two first principles relating specifically to human rights. 

Norms, a declaration, or voluntary guidelines authorized by the UN would assist business greatly in determining its Corporate Responsibilities. However, an internationally binding treaty creating legal accountability for corporations is also potentially necessary should the positive influence from a non-binding instrument show inadequate to meet the challenges of liberalization of markets and globalization of the economy.    

The value of the ‘Norms of the Responsibilities of Trans-national Corporations and Other Business Enterprises with Regard to Human Rights’ (The ‘Norms’)

The Norms have contributed to the development of understanding the importance of business relations to human rights. Some caveats have been identified and should preferably be attended to in establishing UN instruments, confer the enclosed articles.

More importantly the Norms have in paragraph 18 proposed that business on a global level should become legally accountable to human rights. This has naturally spurred a harsh reaction from business societies; a reaction that requires attention primarily in terms of building awareness. 

Question Two: The scope and legal standing of these standards

Existing standards on business and human rights are all ‘voluntary’ in nature. They may be used for the purpose of interpretation by national jurisdictions of national laws enhancing existing national human rights protection, but for most standards they will not add value to such an exercise. Also the use of, or commitment to, codes or instruments may to a certain degree create legal accountability for the specific corporation in relation to the stakeholders addressed in such codes.

However, for the vast majority of companies not acknowledging their role in society there exist no means of legal accountability beyond often flawed or poorly enforced national legislation. Numerous corporate scandals have occurred in recent times showing the inadequacy of national legislature frameworks in spite of the fact that all states have an obligation as a minimum to protect people in accordance with the International Bill of Human Rights.

It is apparent that internationally binding standards would greatly improve the leveling of the playing field and reduce impunity for corporations. It should appear evident that such binding standards will only create a minimum level of protection for people influenced by corporations and thus leave ample room for more dedicated and proactive corporate actors that wish to make a difference in relation to sustainable development.  

Question Three: Any outstanding issues

Lawhouse.dk finds it of value to distinguish between a not legally binding instrument and a legally binding instrument. 

The main argument in this submission is to emphasise the need to clarify the differences – and ramifications - between on the one hand; voluntary initiatives in the field of human rights and business and on the other hand; binding legislation defining core responsibilities of companies to which companies can be held accountable in the form of civil (or possibly criminal) liability. 

Lawhouse.dk finds that voluntary approaches, instruments and binding international law are needed. UN clarification in relation to Corporate Responsibilities (CR) in terms of identifying issues to be considered under the triple bottom line could assist business in finding its feet in the myriad of directions and existing codes. A document endorsed by the UN would carry far more weight than existing ‘regional’ initiatives such as the OECD guidelines. The Norms propose a well-researched basis for UN voluntary guidelines in the area of CR. However, Lawhouse.dk would propose that the Norms be amended into a declaration taking into account the comments contained in the earlier of the two articles enclosed. 

However, for the creation of binding international law Lawhouse.dk is of the opinion that the present UN Norms, or for that sake any existing code, compact, or guideline, needs redrafting in order to create a reasonable solution. Lawhouse.dk is in favour of creating binding international minimum standards for business behaviour. The mechanics of such a treaty needs consideration. It is, however, not impossible to conceive the creation of a multilateral system in itself. One could expect the likely output of the considerations for the coming years would become the ‘usual’ approach; i.e. that a treaty will obligate participating states to implement needed legislation. To this end it shall be noted that such obligation already exists under international human rights law. A treaty of this kind would therefore merely re-emphasize such obligation possibly assisting the states in identifying areas of action. 

For business, any solution will also carry advantages for the business community. Not only would it create a level playing field acknowledging the efforts of the few companies already addressing their social responsibilities, it will also help fill a gap of impunity for company wrong-doings that damage the reputation of business in general. Instead of a spiral downward in terms of corporate behaviour, international law could lay the foundation for a spiral upward. Business could find added value by the fixed determination of their minimum responsibilities rather than being subject to more or less arbitrary allegations and demands from various stakeholders. In relation to supply chain management a clearer reference document on minima would to a great extent help business in limiting its costs. Finally, business support of internationally acknowledged human rights will have considerable positive impact on the rule of law globally and carry greater leverage for human rights in relation to states.  

In this respect the UN Norms have created an interesting debate and this submission wishes to assist in offering directions to the continuous role of the UN within business and human rights. The proposition for the coming development of the Norms is a two-tier track
. 

1. The first tier is the adoption of Norms that are voluntary in nature and equivalent to the OECD guidelines
 but enjoy the global acknowledgement that only the UN can grant. In order not to duplicate the UN Global Compact, the coming Norms should include more business-oriented guidelines on the same principles and thus function as an aid to making the principles practical and operational. 

The present Norms could well form the foundation for such guidelines that would outline the scope of corporate responsibilities but remain voluntary in nature. UN authorisation would add value to similar declarations and guidelines creating a global benchmark for guidance or in other words for starting the levelling of the playing field. Such UN guidelines would stand a good chance of being adopted or acknowledged by large companies worldwide and could thus influence voluntary practices in a direction that will ease and demystify the adoption of binding international law over time. 

Lawhouse.dk would propose to limit the scope of such voluntary guideline to basic human rights principles (contained in the International Bill of Human Rights) possibly supplemented by more informative guidelines relating to the environmental and economic bottom lines respectively. It could, as the present Norms, be one guideline covering all ‘responsibilities’. 

2. The second tier would be to commission the development of binding international legislation. It must be expected that such a venture will require a long preparation period. This submission seeks to describe that such venture is not impossible, but will involve careful consideration. The following issues
 need clarification. 

· Content

It would be too complex and meet too much resistance if the UN tried to create ‘new’ liabilities for companies. The content needs to be limited to globally accepted ‘hard law’ principles, which are already binding on nation states. Human rights are an example of such principles and Lawhouse.dk has argued that an international binding instrument be limited to the fundamental human rights as described in the International Bill of Human Rights.

· Balancing decisions 

Lawhouse.dk sees no major challenges in relation to this point brought up by business associations, except for the fact that though a certain abstraction level has to be retained in relation to describing the obligations under which companies should operate, the principles also need to be described precisely enough to enable companies to avoid litigation. Resolving concrete conflicts between two or more principles would be limited by the degree of specification but cannot be avoided. 

However, ample evidence from courts and commissions suggest that the weighing of interests can be solved and that the development of such ‘case law’ with time will assist in construing the principles in greater detail. There are multiple examples of international mechanisms striking a balance between rights in human rights cases. A challenge exists in describing the principles in relation to the activity of running a business and then leaving it up to the decision making body to strike such balances, if needed. 

· Conventions with direct effect on business
History shows that nothing prevents states from granting corporations legal personality under international law; it is merely a matter of political will. Situations exist where corporations are granted protection under human rights, such as the European Convention on Human Rights, but also instruments posing duties directly on corporations exist under today’s international legal regimes. In relation to human rights the international community may take the position that human rights are of such importance (and delicacy) that any human rights obligation should be directed to the states alone.  

Binding Norms would obligate states to ensure by legislation that companies operating in their territory would uphold the minimum requirements. Lawhouse.dk would argue that such an obligation, at least in relation to the International Bill of Human Rights, already exists. A new convention to the effect that these obligations should be addressed specifically in relation to business operations could add value in terms of assisting states in defining their obligations.

Notwithstanding such discussion, the decisions to be taken in relation to binding corporations by international human rights obligations may benefit from applying existing models of international or national laws. An additional consideration evolves whether only physical persons, e.g. directors, or also legal persons should become liable.

· Complicity and Sphere of influence

Lawhouse.dk finds the use of the terms ‘complicity’ and ‘sphere of influence’ useful for determining corporate responsibilities.  However, introducing liability in a binding instrument will require careful definition of the concepts. The terms will, and should, invariably be construed differently when defining voluntary ‘responsibilities’ as opposed to mandatory responsibilities.  If states and businesses are to accept legal accountability, it is important that a restrictive use of the terms is employed. 

· Universal Jurisdiction and Foreign Direct Liability
If a model is engaged whereby companies cannot be held accountable by an international organ set up for such a purpose it would seem important that models are developed whereby companies could be held liable in other jurisdictions than the one where violations occur. Especially in relation to complicity with violations performed by state actors it will be obvious that victims stand very little chance of receiving reparations. Further, companies may take advantage of their comparable economic strength operating in economically weak states; states that may even be dependant on collaboration with such companies. 

In both common and civil law jurisdictions and in international law, the notion of extra-territorial jurisdiction already exists and would make sense in the context of corporate responsibilities on human rights. Other specific challenges in relation to universal jurisdiction and foreign direct liability also need exploration.

i. Piercing the Corporate Veil  - parent liability for subsidiaries
Foreign direct liability being the possibility of enforcing human rights standards across borders usually becomes relevant when a claimant wants to hold a parent company accountable for human rights violations in an economic developing country. Often it is the employees who sue the parent company. In this respect another question needs clarification. The question of parent company or even shareholder liability for actions or omissions performed by a daughter company, i.e. piercing the corporate veil. 

Reasons for wishing to pierce the corporate veil may be that of jurisdiction moving the trial to courts outside the country where the violation occurred, but also the practise by some corporations to limit damages to the insufficient assets in a subsidiary.  Conditions for piercing the corporate veil differ from jurisdiction to jurisdiction and a binding instrument could provide useful guidance in this respect. 

ii. Forum non conveniens
Closely linked to the questions of extraterritorial jurisdiction and piercing the corporate veil remains the question of forum non conveniens. The principle of foreign non conveniens, gives courts discretion to refuse to hear a case where it may be more appropriately tried in some other forum. 

In today’s globalisation the paradigm of forum non conveniens will probably need some reshaping as public opinion clearly points to a reaction against the unfairness of being forced to use court systems that are yet unable or unwilling to deal with the issues, thus shielding parent companies from responsibilities for violations they were aware of and could have avoided. The establishment of binding human rights obligations for business could address this issue.

· Contracts containing human rights requirements 
Making references to general or even specific human rights requirements in companies contracts is an emerging area. However, such reference may be very difficult to enforce due to the uncertainty of corporations human rights obligations. The UN norms propose a very efficient way to incorporate human rights requirements in supply chain management, limiting the requirements to the first line suppliers (and all other business relations), on the condition that such suppliers pose the same demands to their first line of suppliers. The creation of a binding international convention on corporations, which specifies to a larger degree than the present Norms the actions and omissions causing liability will assist companies immensely in implementing enforceable contractual conditions.
Yours sincerely, 

Sune Skadegard Thorsen

Partner 

Lawhouse.dk
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E-mail:

sst@lawhouse.dk
Website:
www.lawhouse.dk 

� Sune Skadegard Thorsen is the owner of the law firm Lawhouse.dk and Director in Corporate Responsibility Ltd. With 18 years experience in international business and law, he specialized in Corporate Social Responsibility from 1996. He has advised leaders like Shell, Novozymes, and Novo Nordisk, the latter also as in-house Senior Adviser. His clients also include Governments, Development Agencies, NGOs and IGOs. He is an adviser to the Business Leaders Initiative on Human Rights, member of the Board of the Danish Centre for International Studies and Human Rights, the Board of the Danish Institute for Human Rights, the CSR working group of the Council of Bars and Law Societies of the European Union, the International Advisory Network of the Business & Human Rights Resource Centre, Chairperson of the Danish Section of the International Commission of Jurists and part of the ICJ International working group on CSR. He has written and published numerous articles and submissions on CSR and has performed work in Australia, Brazil, Finland, Ghana, India, Japan, Kenya, Malawi, Norway, Russia, Rwanda, South Africa, Sweden, Tanzania, Vietnam, Uganda, UK and USA advising companies, governments, UN and other international organizations.


� This part of the submission equals the conclusion of the later of the two articles enclosed. 


� The Organisation for Economic Cooperation and Development’s Guidelines for Multinational Enterprises (2000 revision), adopted in Paris on 21 June 2001, OECD document no DAFFE/IME/WPG(2000)15/FINAL


� The listing is not exhaustive.
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