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INTERNATIONAL ORGANISATION OF EMPLOYERS


Chemin de Joinville, 26  - P.O. Box 68  -  CH-1216 Cointrin / Geneva

( (+41) 22 929 00 00  -  Fax (+41) 22 929 00 01 – E-mail: ioe@ioe-emp.org - Internet: www.ioe-emp.org
Geneva, 29 September 2004 

BW/md – 30.05(a)

Mr D. Kedzia

Chief, Research and Right to Development Branch

Office of the Commissioner for Human Rights

Palais de Nations

1211 Geneva 10

Dear Mr Kedzia,

I am writing to you in response to your letter of 29 June 2004 in which you sought our input in the preparation of a report for the Commission on Human Rights concerning the “Responsibilities of transnational corporations and other business enterprises with regard to human rights”. We welcome the invitation to provide you with our views and are pleased to contribute to this work. Our comments are set out below as well as within the accompanying materials.

The IOE

Firstly, a few words about the International Organisation of Employers (IOE). The IOE co-ordinates and represents the interests of 138 national employers’ organizations throughout the world in international labour and social policy. In this role, the IOE is the only recognized international business voice. It also acts as the Secretariat of the Employers’ Group within the tripartite structure of the International Labour Organization (ILO). For the last 84 years, we have been directly involved in the processes followed for the creation of the ILO’s body of international labour standards and work closely with it on all human rights issues as they affect the world of work.

The IOE and its views on the work of the Subcommission

The IOE followed closely the work of the Sub commission with regard to its development of the draft document on the “Responsibilities of transnational corporations and other business enterprises with regard to human rights”. At the time of its consideration by the Commission last April, we, in conjunction with the International Chamber of Commerce (ICC), expressed our strong views against their adoption. We were pleased to see that the Commission did not accept the document and that it clearly stated that it was of no legal effect. We understand that this new report will consider again the content of the Sub-commission’s draft document and, for completeness and to avoid repetition in this letter, we attach, as part of our submission of information, a copy of the position we adopted and promoted on them - a position which remains unchanged.

In that text we clearly state our firm position that:

· The State, and the State alone, is the duty-bearer of international human rights obligations, not private actors, including companies;

· Most human rights responses require social “balancing” decisions at the national level and these decisions must be the responsibility of States.

· The Sub-commission document sets out to in effect “privatize” human rights by placing onto business the duties of the State;

· Business does not seek, nor should it be given, international legal human rights obligations as a duty-bearer. That obligation needs to be separated from the willingness of business to comply with domestic law and to promote human rights;

· The Sub-commission misinterpreted and misapplied ILO labour standards, both in terms of content and application. ILO standards are the responsibility of State under the ILO Constitution, not companies.

We believe that these realities must continue to guide the Office of the High Commissioner in preparing the report for the Commission.  Human Rights, in their different forms, are addressed by a number of UN agencies. It is therefore important, in our view, that those agencies’ activities continue in accordance with their respective mandates, thereby avoiding creating any uncertainties or overlap as to their fields of responsibility. This is particularly so with regard to the mandate of the ILO.

Business is positively engaged on Human Rights issues

Many companies, not just multinational enterprises and their supply companies, are working to support human rights in their areas of operation and influence. This is done through compliance with national law, but also further enhanced through voluntary Corporate Social Responsibility (CSR) initiatives. These CSR approaches are able to draw on an already extensive array of tools as guidance. These include, but are not limited to, the Universal Declaration of Human Rights, its covenants and other human rights treaties; the Global Compact with its two Principles on human rights; the ILO Declaration on Fundamental Principles and Rights at Work; the ILO Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy; the OECD Guidelines; and the Global Sullivan Principles. Some companies further elaborate their positions on issues such as human rights and labour rights through codes of conduct, mission statements, sustainability or CSR reports and through their websites. A useful resource for information pertaining to company responses in this regard can be found in the ILO Business and Social Initiatives (BASI) database (ref. www.ilo.org). There is no lack of points of reference for companies.

Business initiatives, be they in the form of codes of conduct or other forms of voluntary action known most commonly as CSR, are a means through which an organization can manage and give effect to its social agenda. This is why such initiatives cover a wide range of areas such as the environment, labour, social and economic issues, as well as human rights. Such initiatives go beyond the law if the company feels it is able to exceed the requirements of the law. In places where there is State failure to fulfil its responsibilities in the area of human rights, these voluntary responses help guide companies to ensure that, despite this lack of a national base line, it conducts itself appropriately.

It is important to remember that not all companies undertake voluntary actions beyond legal compliance. Not doing so is not, and must not be seen as, a failure on the part of companies. CSR is by its very nature – be it regarding human rights, the environment or any other issue, either economic or social – driven by business realities and businesses will chose those issues most relevant to them and to the community where it operates. CSR is but one means by which some companies address the needs of their markets in a way that makes business sense. Given the differences between companies and the issues they face, as well as the very environment in which they operate, the business response must also be different.

Business CSR engagement in human rights issues is not a replacement for good national legislation or regulation, nor is it seen as such by business. With these initiatives business is trying to give effect to the intentions of Governments as reflected in national law, and to act appropriately where there may be legal gaps. They do not seek, through these actions, to assume the responsibilities of States for human rights. Rather, they are using CSR as a means of managing their accountability. 

Care is needed to ensure that international deliberations do not send the wrong message to governments and encourage State inaction. Similarly, care must be taken to avoid discouraging voluntary engagements by business. Any work by the Commission in this context, therefore, should look to ensure that it does not weaken or hamper the ability of a State to formulate and implement its own national laws. Similarly the international community should not look at creating, at the international level, responses to issues which are national in impact.

Where legal responsibilities properly lie

We have had an opportunity to read the submissions provided to you by BIAC, the International Chamber of Commerce and the Confederation of British Industry and we concur with them wholly. The specific elements of our submissions are included below.

The nature of the discussion must be clarified. This debate has been complicated by differing perspectives as to the meaning of the terms “human rights” and “responsibilities” as they apply to enterprises.

The Commission refers to the responsibilities of business for human rights. At the international level, the legal responsibility for human rights rests exclusively with States. As bearers of these responsibilities, States must translate their international commitments into national law and practice. Through that process, they must identify the accountabilities of social actors through legislation and compliance processes. Through this approach, all actors in society are made accountable to the extent determined by government through its legislation. Those actors are then responsible for complying with those requirements and will be held accountable for non-compliance by the national systems within which they operate. Therefore, responsibilities and accountabilities arise for business and other social actors through the application of the national law. To talk of business responsibilities vis-à-vis the international obligations of States is confusing, both in terms of this debate, but also with regard to the provisions of the Universal Declaration itself. 

The desire to place responsibility for human rights on business may stem from frustrations concerning what is regarded as some governments’ inability or unwillingness to effectively pass and enforce their own laws. That lack of capacity, however, should not be used as an excuse to shift the responsibility for human rights to business. Instead of placing the responsibility on actors, such as business, who do not have the capacity to fill this role, efforts should be made to help strengthen the capacity of governments to enforce their international obligations at the national level through effective legislation and enforcement.

However, all of this is different from legal  “responsibility” – in the sense it is used in international law – with regard to legal bearer responsibilities. That mis-understanding as to both context and meaning of the word  “responsibility” should be clarified as part of this process by the Commission. Business is not seeking to avoid accountability with regard to national legal obligations, but it does not accept legal responsibility for international human rights. 

Human rights accountabilities apply to all actors in society, not just some. That concept is at the heart of the Universal Declaration of Human Rights. It is therefore inappropriate, in our view, to look at this issue of accountability within the context of “responsibilities” which, in effect, then looks at certain actors in a different international legal context in isolation of all other actors in the society. This is particularly the case with this enquiry into but a small part of the business community, namely global corporations and “related business enterprises”, which we assume to be their supply chains.

The approach of this enquiry also presupposes that all multinational enterprises are large Western companies operating in huge networks around the world. The reality in today’s modern globalized economy is that many small and medium-sized enterprises, even in the developing world, now operate from owned facilities outside their natural home. By definition, this enquiry also concerns them To separate multinationals out from the rest of business opens the possibility of creating different levels of accountability for human rights predicated merely on the fact that a particular business operates outside of its home country. 

Conclusions

 In our view the issue of developing and applying international human rights is an issue for States alone. The international approach to the development of these rights cannot be considered in the same way as, for example, issues of environmental protection. Like labour rights, human rights are basic to human development and should not be privatized by transferring obligations onto others. In looking at the question posed to the Commission, States must maintain control of this debate within the Commission and take control of any follow up or response.

There is a lot that the High Commission could do to work with national governments in explaining what these international obligations mean in today’s society and, through technical cooperation, to develop tools for them to build their capacity to give effect to their international commitments. As we see it, the problems of human rights today where they exist is not due to a lack of international instruments or the concerted bad behaviour of business. The human rights issues we see result from the action or inaction of governments and business, with its necessarily narrow focus, cannot address those failures in any way comparable to what governments can and should do. Governments owe a duty to all their citizens and only they have the legitimacy to deliver it.

 That lack of action, for whatever reason, is the issue that must be addressed if human rights are to be advanced. It is an issue which is hard to resolve and so makes the option of transferring obligations onto others look attractive to some. However, what of the larger issue of human rights observance?  Short cuts do not work. 

As was mentioned to you when we met, the IOE is ready to assist the Commission in any way it can as it compiles this report. We believe that it is important that further consultation and dialogue, as we have proposed to you, occurs in order to ensure that this complex issue is effectively discussed.



Yours sincerely,
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Antonio Peñalosa


Secretary-General
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