Statement HOM on

draft UN Norms on the Responsibility of Transnational Corporations

and Other Business Enterprises with Regard to Human Rights
The Humanist Committee on Human Rights (HOM) is a Dutch independent human rights organisation. The Human Rights and Business project of HOM contributes to corporate responsibility for human rights by promoting the use of Human Rights Compliance Assessment (HRCA) by companies as well as by the provision of training for companies on human rights and business. HRCA is a tool designed to help companies detect potential human rights violations caused by the (in)direct effects of their operations on employees, local residents and all other stakeholders. The tool operationalises existing human rights documents, such as the draft UN Norms on the Responsibility of Transnational Corporations and Other Business Enterprises with Regard to Human Rights, by the provision of questions and indicators which measure compliance with international human rights norms and principles. 

HOM welcomes the draft UN Norms on the Responsibility of Transnational Corporations and Other Business Enterprises with Regard to Human Rights, as they

· are a step closer to mandatory norms for companies, which is a long-term objective. Whereas other international instruments such as Global Compact, OECD Guidelines and ILO are non-binding and voluntary in respect of companies, the UN Norms are meant to gain legal status in the future. 

· are very comprehensive as they integrate all human rights. The Norms do not duplicate one instrument in particular, however they try to bring together in one comprehensive document all relevant human rights that are of concern for companies.

· do not distinguish between generations of rights, and also include the third group of rights, such as the right to development, rights of local communities and indigenous people.

· recognise the responsibility of companies as organs of  society (contrary to most existing documents, which were developed with states in mind), although states  maintain primary responsibility for human rights.  

· are not directed only at multinationals but also at other business enterprises such as suppliers, contractors and business partners. This definition prevents companies concealing their trans-national nature to avoid responsibility under the draft norms.

· operationalise the UDHR for companies, and give companies some degree of predictability and consistency about their responsibilities for protecting human rights.

· will level the playing field. The Norms should apply to all companies. The current situation makes withdrawal of a company within a country where, for example, gross human rights violations are taking place, difficult, because they know other companies will take their place. The enactment of the Norms will make rules applicable to all companies and avoid these kind of choices.

· set a standard that business can measure itself against but are also a useful benchmark against which national legislation can be judged.

· stimulate awareness and learning about (in)direct corporate responsibilities for human rights within the corporate spheres of influence.

However, HOM is concerned about:

· the lack of clarity about the legal status of the various human rights responsibilities laid down in the UN Norms. Some of the responsibilities such as those related to the right to work but also those in relation to forced labour and child labour, are binding obligations due to either their status as ius cogens or through the horizontal working of some of the human rights obligations laid down in existing international documents. Other principles have gained legal status by opinio iuris and practice (customary law) whereas some do not have legal status at all.

· the lack of clarity in the substance and structure of the Norms. The Norms combine a rights-based approach with a thematic approach. 

· the fact that some rights covered by the UN Norms (environmental protection, bribery) are not truly human rights, or are already covered by other human rights mentioned in the Norms (consumer protection: right to life and personal security, right to adequate standard of living).

· the implementation and enforcement mechanisms provided by the UN Norms. In the long run, if the Norms are to be real and effective, it requires the development of an efficient system consisting of clear rules of jurisdiction, an international body responsible for monitoring and verification, and an international forum before which any claim for reparations can be brought.

· the consequences of the legal status of the norms on the implementation and reparation mechanisms. The mechanisms for human rights obligations, which are already binding would differ from those, which have a non-binding character. For instance, non-binding norms cannot be enforced by national courts as they are not effective within national law.

Therefore, HOM would like to recommend the following:

· The UN Norms are to be explicitly considered a step closer to mandatory regulation. However in first instance the Norms are to be regarded as voluntary.

· The UN norms should differentiate between those provisions, which lay down human rights principles with a binding character and those, which are not. The legal status  has to be decided for each particular norm.

· The Norms should follow a rights-based approach such as laid down in the International Bill of Rights.

· More attention should be paid to the development of the implementation and enforcement mechanisms provided by the UN Norms. A system of procedures, mechanisms and institutions, which can effectively and efficiently deal with the responsibilities of monitoring and implementation has to be developed (a Special Rapporteur be installed). This is a long-term process, which might follow a different and longer track than the development of the content of the Norms. 

