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Introduction

This submission is in response to the invitation by the United Nations Office of the High Commissioner for Human Rights (OHCHR) for comments related to the legal status of existing initiatives and standards on the responsibilities of corporations with regard to human rights. 

Ethical Funds Inc (EFI) supports the adoption of the UN’s Norms on the responsibilities of transnational corporations and other business enterprises with regard to human rights (“UN Norms”). The UN Norms constitute a legitimate and logical response in helping to shape human rights obligations arising from ever-expanding international trade and commerce. Certainly there is room for improving this instrument. But as a first attempt to establish an international standard, it represents a good beginning and a foundation on which to build.

However, without the establishment of an international civil court to enforce such international standards, unilateral voluntary means of compliance by some corporations and States will remain inadequate in addressing the problem of human rights abuses.

Our focus in this submission is on the need for enforcement mechanisms in support of the UN Norms. Without appropriate enforcement, the UN Norms will fail as a test of the international community’s resolve to make transnational corporations accountable for human rights abuses arising directly or indirectly from their commercial activities.

Context

In recent years, the involvement of corporations in human rights violations has become a concern to the international community. As corporations have become important actors in worldwide economic, social, political and cultural development, their obligations with regard to international human rights law have been neglected. Transnational corporations have human rights obligations
. Indeed, as parties to international human rights instruments, States have a duty to protect human rights and to ensure that private actors including corporations respect them. Therefore, corporations have indirect legal obligations. 

The conservative view of international law, which denies that corporations are subjects of international law, has evolved over the years. The international legal system is made by States but is no longer exclusively for States
. International law can regulate corporations directly, as well as indirectly through State responsibilities. Indeed, some international instruments applied by States refer to corporations
. Thus, the existence of corporate human rights responsibilities is part of a trend to extend direct obligations to non-State actors.

For the most part, however, corporate accountability for human rights has been implemented voluntarily, often through self-regulation based on ethical principles, such as company-sponsored codes of conduct, the United Nations Global Compact, and NGO initiatives. Yet only a few corporations have implemented external and independent monitoring measures to ensure that those codes are respected. “Recurring significant problems of corporate social responsibility … demonstrate the need for even more helpful and effective approaches”
.

Thus, on one hand, each State has to regulate the conduct of private actors like corporations and on the other hand, the international community has to strengthen direct legal obligations on corporations. Therefore, a stronger use of international law is recommended
 and the UN Norms are one step closer to this goal.

UN Norms

The UN Norms are more authoritative than a simple code of conduct
. Although they are non-voluntary unlike other codes of conduct intended for corporations, they are the fruit of a four-year long, formal consultative process involving governments, corporations, NGOs, labor unions and other interested parties
. Compared to other initiatives, the UN Norms represent the largest multilateral effort so far. Moreover, because these standards are sponsored by a major intergovernmental organization such as the UN, the guardian of international human rights standards, their value and legitimacy carry more weight.

The UN Norms reiterate the State’s responsibility to ensure that corporations respect human rights, but also declare that multinational corporations themselves are responsible for promoting and guaranteeing human rights.
 These Norms do not create any new legal obligations, but transform a multitude of existing obligations under international law into a relatively brief document. In fact, it provides coherence to a disparate set of human rights documents, with different levels of corporate obligation
. 
Without this legal accountability framework that goes beyond national boundaries, voluntary approaches will be inconsistent, ineffective and contested. Indeed, many States are unable or unwilling to act effectively upon corporations. In this context, legal redress will standardize the response to human rights violations. Besides, corporations will take more seriously claims that are grounded in law. When actions are judged to be illegal and to violate international law, they represent a precedent and therefore a deterrent. 

For all these reasons, the UN Norms should be supported and applied until a wider international instrument can be drafted. The UN Norms, as a precedent setting initiative, should pave the way to a binding international agreement.

Enforcement 

There is an urgent need for effective compulsory enforcement mechanisms. The problem is not so much an absence of norms as an unwillingness on the part of governments to enforce them. To this must be added the insufficiency or the absence of international jurisdictional mechanisms for corporations. 

The UN Norms set out a number of enforcement mechanisms. Among the main ones, the UN Human Rights Commission will have to ensure that the UN Norms are widely communicated to governments, UN bodies, specialized agencies, corporations, trade unions, non-governmental organizations and other interested parties. Although, there are also mechanisms for periodic monitoring, which could fall under the supervision of the UN or an independent body
, corporations will have to establish internal structures and include clauses in their contracts to ensure compliance, periodic verification and reparation to those parties affected by non-compliance. To reach this goal, the development of national legal systems under which contracts would be honored, is also encouraged in the UN Norms.

Therefore, it is expected that States shall establish or reinforce the legal and administrative framework necessary to ensure that transnational corporations implement the UN Norms and other relevant national and international laws. 

National enforcement

At present, national legal or administrative measures to ensure compliance are generally not implemented. There are many obstacles that make it difficult for victims to obtain legal redress in national courts for corporate human rights abuses. Jurisdictional and procedural issues, costs and delays, and the relative weakness of victims challenging large corporations can prevent fair and just solutions from being found. Variations in national legislation, and the loopholes which corporations can exploit, strengthen the argument for seeking international solutions to the question of corporate accountability.
As an example, Canada has no real legal instrument with a built-in corporate accountability and enforcement mechanism, although some corporations have adopted a voluntary code of conduct. The Government of Canada is presently encouraging the use of voluntary business codes of conduct relating to human rights practices. In early 1997, the government endorsed the "International Code of Ethics for Canadian Business", a document that some corporations have pledged to follow, including Talisman Energy Inc, a corporation charged in the USA with genocide
. However, this voluntary code is vague and lacks an independent monitoring mechanism
. 

In Canada, only one civil lawsuit related to human rights violations has been brought against a multinational company. Cambior Inc. was sued for environmental damage associated with its joint venture gold-mining operations in Guyana. It is well-established that human rights encompass environmental, economic and social rights. 

In Recherches International du Quebec v. Cambior inc.
, a group of 23,000 victims filed suit in Quebec to obtain compensation. To assist them, an organization known as Recherches Internationales Quebec (RIQ) was formed. The Court found that it had jurisdiction because Cambior had domicile in Quebec, but concluded that it should decline to exercise jurisdiction in favour of the courts in Guyana since neither the victims nor the action had any real connection with Quebec. It had also been argued that the victims would not receive a fair hearing in Guyana on the basis that the State’s administration of justice was in such disarray that it would constitute an injustice to the victims to have their case litigated in Guyana.  The Court also rejected this argument. It should be pointed out that Cambior had a code of conduct at that time but it appears that it was not adequate for such an operation. This example illustrates the problems faced by victims in national systems and the lack of compliance with codes of conduct. And it demonstrates the need not only for an external monitoring entity but for appropriate laws and designated courts.

Other legal remedies available in Canada to prosecute corporations have not yet been used so far. As an example, the Canadian Crimes Against Humanity and War Crimes Act was adopted in 2000. This Act provides for criminal prosecution against individuals and corporations liable for crimes against humanity, war crimes and genocide. There has yet to be any criminal prosecutions of corporations under this new act. 

A Canadian independent assessment of support for corporate social responsibility (CSR) found that Canada is “lagging … in terms of having a strategic focus or demonstrated commitment to CSR”
. And, “Despite Canada’s self-stated inability to sanction Talisman following the findings of the government-commissioned Harker Report and the subsequent failure of Talisman’s self-regulation regime, the government is not currently developing any legal tools to deal with such situations of corporate complicity in human rights abuses and is continuing to promote a voluntary approach”
. When confronted with the lack of action and regulation, the government’s response is to ask for multilateral action in this area
. Therefore, this is a great opportunity for Canada to support the UN Norms, as they represent a multilateral effort and instrument. 

There are still a lot of questions arising from national enforcement of the UN Norms. Would the enforcement mechanisms provided in the UN Norms be sufficient to make corporations comply and induce States to regulate? The UN Norms ask for the application by national courts of human rights standards to corporations
 but in practice how will this work? Are States going to adopt laws to implement the UN Norms?
Need to go further

Treaty on corporate accountability

The next step after the adoption of the UN Norms would be to sign an international treaty. This treaty would specify the human rights obligations of corporations and require States to provide criminal, civil, or administrative proceedings for violations of those obligations. Indeed, in this treaty the states would do what they did not manage to do in the Rome statute, which created the International Criminal Court (ICC), and that is to agree on the criminal liability of corporations
. 

The treaty should resolve the question of jurisdiction. For violations of international humanitarian law, and for serious and grave violations of civil and political rights, the treaty would authorize signatory States to exercise universal jurisdiction over multinational corporations. 

If States fail to exercise their jurisdiction over criminal matters, the ICC can exercise its subsidiary jurisdiction under certain conditions. But in civil matters where States fail to exercise their international responsibilities no such court exists.

Creation of an International Civil Court

States seem to have no incentive to prosecute corporations for human rights violations. The international community should give victims the opportunity to sue them. The lesson that emerges from actual State practice is very clear: individuals must be given the means to enforce and protect their own rights. 

Moreover only a few victims can receive compensation from The Victims Trust Fund of the ICC. Indeed, victims cannot initiate their own proceedings, thus not all the victims will see their case examined by the ICC. In addition, in order for victims to receive compensation from the Fund, not only must their case be examined by the ICC, but the perpetrators must also be found guilty.
The international community also has to create an International Civil Court
, in much the same way it has established the International Criminal Court (ICC). This international civil court, like the ICC, would be based on the concept of universal jurisdiction. This international civil court would not exclusively look at corporate accountability and liability for the human rights violations, but would also allow individuals to be prosecuted for human rights violations. Victims would be able to sue not only the State agents who directed and carried out human rights abuses, but also the States that employed them and their corporate accomplices. The civil litigation system in the United States, where corporations have been prosecuted for human rights abuses, can be used as a model. The international civil court that is being proposed would simply universalize the concept existing in the USA.

The Universal jurisdiction principle is an important component in this project.  Today, universal jurisdiction applies to criminal prosecutions but not to civil prosecutions. Even in criminal matters, the full potential of universal jurisdiction is not used, and States impose limits like the perpetrator’s presence in the forum State. This concept should be applied to civil claims as well
. 
This idea of an international civil court has already been mentioned during the ICC establishment process
 and in other discussions
. We think this idea must be taken further. 
Conclusion

The UN Norms are part of a trend to extend direct human rights obligations to corporations.  These are the logical development of existing local, national and regional initiatives. But their application must involve more than simple contractual undertakings. Otherwise, the problem of inconsistently applied standards will persist. Knowing that some countries will not or cannot enforce the UN Norms or other international standards on their own justifies the need for an international legal instance to create a level playing field and to adjudicate disputes.

Clearly such a court cannot be established tomorrow, but it is an achievable goal. The international community can and must do for civil law what it has done for international criminal law -- that is to establish civil liability for non-State actors who have committed human rights violations.

Consultant:

International Legal Resources Centre

296 St-Paul Street West

Montreal (Quebec)

Canada H2Y 2A3

T: (514) 847-8878

F: (514) 847-1121

www.cirj.org
cirj@cirj.org
� For a detail overview see, Beyond volontarism, 2002, International Council on Human Rights Policy, Versoix, Switzerland, online <http://www.ichrp.org/cgi-bin/show?what=project&id=107>


� Id. For example, ILO statutes and UN resolutions on slavery and piracy apply to non-State actors.


� See the Preamble to the Universal Declaration on Human Rights, the Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy, adopted by the International Labour Organisation (ILO), the Guidelines for Multinational Enterprises, adopted by the Organisation for Economic Co-operation and Development (OECD). Both the OECD and ILO documents are authoritative and high-level declarations of States. And, the Universal Declaration is one of the most authoritative and respected human rights documents. Moreover, several multilateral treaties that address bribery, corruption, and organized crime recognize that corporations can commit international crimes and require that States parties provide legal remedies.


� Chip Pitts, Chief legal officer of Nokia and delegate to the UN Commission on Human Rights, quoted in "CSR Europe Q&A session: United Nations Norms on the Responsibility of Transnational Corporations", September 2003.


� The same conclusion can be found in Beyond volontarism, ibid. note 1.


� "The Norms are the first authoritative and comprehensive set of global business standards and, as such, establish clear rules for corporate behaviour on human rights”. Irene Khan, AI Index: IOR 51/001/2004, online <http://web.amnesty.org/library/Index/ENGIOR510012004?open&of=ENG-398>


� Indeed, States from the south and north were involved in the process. Transnational corporations and civil society could also participate through consultations. Transnational corporations were informed and received drafts, with the invitation to comment. Groupings like the International Business Leaders Forum (IBLF) and the World Business Council for Sustainable Development (WBCSD) did engage in the process. 


� First of all the Universal Declaration on Human Rights, see David Weissbrodt and Muria Kruger, “Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights” (2003) A.J.I.L. 901, at 913.


� For example : the European Union human rights initiatives, the UN Global Compact, the Global Reporting Initiative, the OECD guidelines for Multinational Business, the SA 8000, the Caux Round Table Principles for Business, the Amnesty International Human Rights Principles, etc.


� See the accompanying commentary of the UN Norms, online <www1.umn.edu/humanrts/links/commentary-Aug2003.html>


� Craig Forcese, Options available to the Government of Canada in responding to Canadian corporate complicity with human rights abuses, CLAIHR, 2000, at 8, online <www.claihr.org/publications_docs/ project_documents/business/1corpcomp.pdf>


� The Code ends with “Application :  The signators of this document are committed to implementation with their individual firms through the development of operational codes and practices that are consistent with the vision, beliefs, values and principles contained herein.” International Code of Ethics for Canadian Business, online <http://www.lib.uwo.ca/business/intlethi.html>


� C.S [1998] Q.J. No. 2554 (Q.L.)


� Canadian Business for Social Responsibility, “Government and Corporate Social Responsibility: An Overview of Selected Canadian, European and International Practices”, at 5, online <http://www.eldis.org/static/DOC10428.htm>


� Georgette Gagnon, Audrey Macklin, Penelope Simons, “Deconstructing engagement: corporate self-regulation in conflict zones – implications for human rights and Canadian public policy”, January 2003,  at 116, online <http://www.eldis.org/static/DOC11715.htm>


�  Discussions regarding the Canadian Special Economic Measures Act (SEMA). This act has been specifically created in order to impose economic sanctions on States for reasons of foreign policy. Such sanctions may include restriction of trade activities and seizure of property in Canada. 


 Mr. John Manley (Minister of Foreign Affairs): “I'm prepared to consider some amendments, but I'm not convinced that it would make a difference. (…) At present, there is no multilateral basis for action, and the Special Economic Measures Act is a multilateral instrument. (…) Even though it seems that simple solutions sometimes have their attraction, it's not clear that if we took extraordinary measures, which would include legislation in Parliament to somehow or other intervene in Talisman's activities, we would first create a precedent that would be increasingly challenging for us to deal with in a host of situations around the world. But secondly, it's not clear that it would benefit at all anybody who's suffering as a result of the conflict that's there.” See Michael Nash, “Reforming the Special Economic Measures Act: Unilateral Sanctions in Response to Foreign Internal Crises” Markland Group Papers (September 2000), online: The Markland Group


<http://www.hwcn.org/link/mkg/#PAPERS> [Nash] at 1510 and 1030 


Mr. John McNee (Assistant Deputy Minister, Africa and Middle East Portfolio, Department of Foreign Affairs and International Trade): “We have not encouraged Talisman or any other Canadian company to invest or do business in Sudan. We don't have a legal framework to impose sanctions on Talisman. Therefore, as Mr. Graham said in a meeting with NGOs last week, we expect them, within their own operations in that country and elsewhere, to behave as good corporate citizens. (…) The underlying premise of our policy approach and of that legislation is that for international sanctions to be effective, they're effective when they're applied in a collective fashion. That's how pressure is brought to bear, and that's the approach Canada has followed. (…) The relevant multilateral organizations in this case would be the United Nations or the African union, and we think it is impossible that either one at this stage would go for a sanctions approach.” See 1st Session, 37th Parliament, 2001 at 1650 and 1725.


� UN Norm 18 « …In connection with determining damages, in regard to criminal sanctions, and in all other respects, these Norms shall be applied by national courts and/or international tribunals, pursuant to national and international law », online <http://www.unhchr.ch/huridocda/huridoca.nsf/(Symbol)/E.CN.4.Sub.2.2003.12.Rev.2.En?Opendocument>


� A modification of the International Criminal Court statute would be necessary to include jurisdiction over corporations.


� See Mark Gibney, « On the need for an International Civil Court », The Fletcher Forum of World Affairs, Fall 2002.


� See Beth Stephens “Translating Filartiga: A Comparative and International Law Analysis of Domestic Remedies For International Human Rights Violations”, Yale Journal of International Law, 2002, at 39.


� In his report “Making the right choices - Part II”, Amnesty international asked:  “If the ILC draft statute is not amended to permit the trial chamber, preliminary chamber or other chamber to award restitution, compensation and rehabilitation, an international civil court or claims commission should be established to do so. This international civil court or claims commission could process claims against individuals as well as States, drawing on the experience of international claims commissions, such as the United Nations Compensation Commission. », online <� HYPERLINK "http://www.amnesty.it/campaign/icc/library/aidocs/IOR401197_3.html#rights" ��www.amnesty.it/campaign/icc/library/aidocs/IOR401197_3.html#rights�>


� La « démocratie planétaire implique notamment de créer un tribunal civil international chargé d'appliquer le droit élaboré par toutes les organisations internationales normatives, l'OMC mais aussi l'OIT, l'OMS, etc. » Résumé du Rapport d'information de Mme Béatrice Marre sur le bilan de la 4ème Conférence ministérielle de l'OMC, délégation de l’Union Européenne, online <� HYPERLINK "http://www.assemblee-nat.fr/europe/c-rendus/c0176.asp" ��www.assemblee-nat.fr/europe/c-rendus/c0176.asp�> 


The Members of the Border Women’s Group, with representatives from over 50 organizations and communities working in social justice on both sides of the U.S./Mexican border, met in El Paso, Texas, February 28-March 2, 2002. In a message to the UNITED  NATIONS CONFERENCE  ON  FINANCING  FOR  DEVELOPMENT BEING  HELD  IN MONTERREY,  MEXICO they ask : « That you explore and fund models of development that hold corporations responsible for concretely supporting social infrastructure and environmental safeguards in countries in which they are making a profit.


And that, further, you begin to address the formation of an international civil court in which corporations can be called to accountability and liability for the social, economic and ecological conditions they have created. », online <users.churchserve.com/nm/border_women_group/message_un.htm>


Also, intellectuals and solidary organizations of the world summon to erect an international civil tribunal to analyze from a moral and artificial perspective the criminal behavior of the U.S government toward Cuba and the actions that it prepares against its leaders, people and government, online <www.tiempo21.islagrande.cu/english/Cuba/Open%20Letter%20to%20Lovers%20of%20Peace.htm>
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