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September 28, 2004

Dzidek Kedzia

Chief, Research and Right to Development Branch

Office of the High Commissioner for Human Rights

United Nations, CH-1211 Geneva, 10

Switzerland

By email: humanrightsandbusiness@ohchr.org

Re: United Nations Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises With Regard to Human Rights

Dear Dzidek Kedzia,

The Ethical Funds Company™ is pleased to submit comments to the United Nations High Commissioner on Human Rights regarding the responsibilities of transnational corporations and other business enterprises with regard to human rights (the “UN Norms”). 

The Ethical Funds Company is a socially responsible mutual fund company based in Vancouver, British Columbia. Owned by Canada’s credit union system and with $1.8 billion dollars in assets under management, our investment objectives are to provide competitive returns to our investors while helping support corporate social responsibility and sustainable development. To achieve these goals we invest in companies on the basis of their financial, social, and environmental performance. When companies fall short of our expectations, we engage them as active shareholders with the objective to convince corporate decision makers to put in place the policies and programs that can help establish a more sustainable company and, by extension, a more just and sustainable world. 

General Statement of Support

The Ethical Funds Company is deeply concerned about the myriad ways that corporations can become complicit in human rights abuses either directly (e.g. by using forced labour for pipeline construction) or indirectly (e.g. by generating proceeds that governments then use to perpetrate human rights abuses). 

To state the obvious, continued violations of human rights by states and non-state actors is inconsistent with the concept of a responsible corporate sector and a just and sustainable world. As a result, we support the adoption of the UN Norms as a necessary and logical response to the need to specify the human rights obligations of corporations operating in countries where human rights violations occur. 
Through our participation in the Human Rights Working Group of the Interfaith Center on Corporate Responsibility (ICCR), we have stated our general support for the UN Norms in a joint statement provided under separate cover. In the Human Rights Working Group submission we note:

· Transnational corporations operating in today’s global economy face significant challenges arising from diverse cultural, political, and economic contexts. How a company responds to the human rights agenda has a significant impact on its business performance and the public’s perception of the corporation. 

· The UN Norms represent a concise distillation of international human rights instruments and help connect these instruments to the obligations of companies. The UN Norms provide concrete guidance for companies, directing them to promote human rights “within their spheres of activity and influence” while affirming the primary role of government in promoting human rights and preventing abuses. 

· The UN Norms help reduce risks to investors as corporations guided by a clear set of human rights standards would be less vulnerable to lawsuits, brand damage, contract disputes, and stakeholder hostility. 

· The UN Norms provide an implementation strategy for companies, governments, and international agencies including the incorporation of the UN Norms into supplier and licensee contracts, monitoring and verification procedures, and periodic reporting. These implementation procedures both represent a significant step forward for human rights, while placing the implementation of the UN Norms into a “management system” format that should be recognized and readily adopted by most well-run corporations. 

Call for the Creation of an International Civil Court


While supporting the general adoption of the UN Norms, The Ethical Funds Company takes the further step of recommending the establishment of an International Civil Court. We have developed this position in collaboration with the International Legal Resources Centre based in Montreal, Quebec; an independent, non-profit organization committed to human rights protection and justice promotion in Canada and abroad. The attached brief describes our position in detail.

The International Civil Court should be modeled after the International Criminal Court, asserting universal jurisdiction, but setting out the civil liabilities of corporations, officers, and directors deemed to be complicit in human rights violations. The International Civil Court would allow victims to hold corporations accountable for complicity in human rights violations and to secure damages. 

The model for tort litigation for human rights can be found in the cases proceeding under the Alien Tort Claims Act (ATCA) in the United States. A recent U.S. Supreme Court decision (Sosa v. Alvarez-Machain) holds that victims of human rights violations perpetrated outside the United States can sue corporations in U.S. courts for the most serious human rights abuses. In this way, ATCA and U.S. courts remain the primary “beacon of hope” for victims of human rights abuses to find justice. Under ATCA, however, U.S. courts are able to assert jurisdiction only in cases where corporations have significant business operations in the United States. Corporations that do not have such operations in place, thus, are able to escape the sole viable legal remedy held by the victims of human rights violations. The International Civil Court would allow the victims of human rights abuses to bring forward civil claims in cases where US courts or other national courts are not able to assert jurisdiction. 

Our call for an International Civil Court is premised on the belief that the recently-created International Criminal Court is unlikely to provide a significant deterrent to corporate complicity in human rights violations since only individuals of a corporation, but not the corporation itself, may be held criminally liable according to section 25 of the Rome Statute. Furthermore, the Rome Statute stipulates that individuals seeking justice must present evidence to the prosecutor who ultimately decides whether to initiate proceedings. The International Criminal Court, while representing a significant step forward in advancing international human rights, does not represent a sufficient deterrent for corporations. 

In sum, we believe that it is necessary to establish an International Civil Court in order to set in place incentive mechanisms necessary to prompt companies to adopt the UN Norms and to respect international human rights law set out in numerous international instruments. We believe that adoption of the UN Norms, accompanied by an adequate management system, has the potential to act as a due diligence defense for corporations, recognizing such defenses would ultimately be decided by future courts.
 The Ethical Funds Company believes that we are at an historic moment. The UN High Commission has an opportunity to take a significant step forward in promoting the observation of international human rights by “all organs of society” as stated in the UN Declaration of Human Rights. Absent the adoption of the UN Norms, sixty years of convention-writing and standard-setting will ring hollow and the protection of human rights will suffer. We urge the Commission to adopt the UN Norms and advance the case for establishing an International Civil Court to ensure that the UN Norms are observed by state and non-state actors alike. 

If you have any questions or seek elaboration of our views, please do not hesitate to contact us. 

With Best Regards,

THE ETHICAL FUNDS COMPANY
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Robert Walker

Vice President, SRI Policy & Research

Telephone: (604) 714-3833

Email: rwalker@credential.com
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