“The UN Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights”
Comments from the Danish Institute for Human Rights

Dear Mr. Dzidek Kedzia, 
The Danish Institute for Human Rights (DIHR) welcomes the initiative of the High Commissioner to undertake a consultation process with stakeholders to solicit their views regarding the ‘Responsibilities of transnational corporations and related business enterprises with regard to human rights’. 
The Human Rights & Business Project at the DIHR has since 1999 focused on this particular issue and continually works to clarify the responsibility of businesses in relation to human rights. This is done through the development of concrete tools, in particular the Human Rights Compliance Assessment (HRCA), which can be used by companies to evaluate their human rights performance.
The DIHR thus endorses the UN Norms, believing that the international community is in need of a simple, clear and comprehensive document which clarifies the responsibilities of businesses with regard to human rights. 

Consumers, investors, and activists increasingly demand that companies should comply with international human rights law. However, while there may be a dawning recognition of the importance of human rights in a business context, companies are still confused about what their responsibilities actually are, and how they should go about implementing a systematic policy in the area.

In response to these challenges, companies, civil society organizations, and other stakeholders have unilaterally or in collaboration with each other created a number of voluntary standards within the areas of human rights and labour practices. While these voluntary initiatives have been an important step forward in clarifying the responsibilities of businesses, the standards are often incomplete. In addition, duplication may have caused confusion among businesses as to the character and scope of their responsibilities. 

The UN Norms bring added value 

The DIHR believes that the UN Norms represent a significant improvement in clarifying the responsibilities of businesses compared to existing voluntary initiatives.  

First, the UN Norms restate existing international human rights law relevant to businesses in one single document. Being both short and comprehensive, the UN Norms together with its commentary therefore constitute an important instrument to help companies identify and understand their responsibilities regarding human rights. 

Second, being a restatement of existing international treaties, conventions and declarations, the UN Norms are embedded in the international human rights system and should therefore enjoy more legitimacy than any of the voluntary initiatives. 

Comments on the content 

The DIHR believes that the UN Norms indicate the right balance between the obligations of states and companies, given that states are entrusted with the “primary responsibility” for respecting, protecting, promoting and securing the fulfilment of human rights, while companies – for their part – are endowed with subsidiary responsibilities “within their respective spheres of activity and influence”. 

However, the DIHR finds that the phrase “within their respective spheres of activity and influence” should be elaborated so as to more carefully delimit the responsibilities of businesses with regard to human rights. First of all, the concept should be clarified throughout the text – particularly in connection to positive duties, such as the obligation of companies to contribute to the realization of an adequate standard of living. In addition, the DIHR recommends that the concept is added to the list of definitions.

The DIHR also believes that the relationship between the UN Norms and existing human rights documents should be clarified in more detail. Being a restatement of existing law, the UN Norms should provide a clear link to other relevant documents in order to prevent any weakening of existing standards. It would also be of great importance to companies to be able to see the exact linkage between specific provisions in the UN Norms and their original sources. While such direct references have been included in the commentary section on the “rights of workers”, they have unfortunately been left out under the majority of the other provisions.  

Finally, the DIHR considers the provisions related to respect for national sovereignty and human rights one of the key strengths of the UN Norms. Since most human rights problems stem from state failure, it is important to emphasise that companies should not abuse their often superior bargaining position vis-à-vis national authorities, especially in small and poor states, to get away with less and thereby undermine the public interest and the rule of law. 

Comments on the implementation

The DIHR acknowledges the provisions of implementation as an attempt to secure the effectiveness of the UN Norms. Bearing in mind that this is a positive feature, the provisions are nonetheless too vague and ambiguous to fulfil their intended role. For example, the envisaged mechanisms for corporate reporting on the implementation of the norms fail to establish any precise guidelines. Similarly, the outlined measures on possible legal action are unclear. While the UN Norms seem to suggest the adoption of extraterritorial legislation, the difficulties and challenges that may arise from such a system are not adequately addressed. 

Suggestions on the future process 

To facilitate a constructive process resulting in the adoption of the UN Norms, the DIHR is of the opinion that any discussion of the provisions of implementation should await agreement on the content of the Norms. Otherwise, the important function of formalising the responsibilities of businesses with regard to human rights risks being held hostage to disputes over implementation and monitoring.   

Finally, although the commentary is helpful in clarifying the meaning of the standards, the UN Norms are still not fully operational. Consequently, it will be necessary to develop concrete and effective tools to mainstream the rights established by the UN Norms in a business context. The DIHR hopes that the High Commissioner will help develop and promote such tools, including the adaptation of existing tools to be used in conjunction with the UN Norms.

The DIHR is grateful for this opportunity to submit our views and hopes that the consultation process will pave the way for the future adoption of the UN Norms, thereby assisting the business community in using their power to protect individuals from threats to human dignity.  

Yours sincerely, 
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Christina Schultz, 

Project Manager, the Human Rights & Business Project 
The Danish Institute for Human Rights 
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