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Annex B

QUESTION 1: WHAT IS MEANT BY “HUMAN RIGHTS” 

1. A logical and necessary preliminary consideration to any study of human rights responsibilities in any context is the definition of “human rights”.  The phrase is not a precise term of art, and has been used by some in an unhelpful expansive way.

2. Clearly the concept encompasses traditional civil and political rights, as well as economic, social and cultural rights, broadly along the lines of the two International Covenants of 1966.  But on the other hand, not all international rules and standards for the promotion of human flourishing can be appropriately subsumed under the heading “human rights”.  Much of international law exists for the ultimate benefit of human individuals and groups; but this is not enough to justify classifying it all as “human rights”.  Therefore, and contrary to what has sometimes been proposed, rules and standards emanating from the following other branches of public international law are not properly classified under this head
:

· international humanitarian law or the laws of war

· international labour law

· international criminal law

· international environmental law

· international health law

· consumer protection and anti-trust law

· and sundry other rules not easily subsumed under a particular branch of international law, but in any event not properly classifiable as human rights law, such as conventions combating the corruption of officials.

3. It is not just that it is imprecise and incorrect to classify these aspects of international law as “human rights law”.  It is also unhelpful to “lump them together” in this way.  There are already numerous conceptual and practical difficulties about applying even “classical” or “core” human rights law to transnational corporations or other business entities (“TNCs”) – some of which are mentioned below.  To extend the scope of the endeavour to cover a whole range of standards which are at best remotely connected with human rights risks dooming the whole exercise to failure from the outset.

QUESTION 2: THE NORMATIVE STATUS OF THE RULES UNDER EXAMINATION
4. In addition to, or even leaving aside, the issues concerning the definition of “human rights” outlined above, there are further important questions to be considered regarding the legal status - the normativity - of the rules in question.
5. Even if it were to be assumed, strictly for the sake of argument, that it would be desirable and useful to make TNCs responsible for breaches of human rights, there can be no justification for making them legally responsible for the breach of rights which are not legally binding even on the States under whose jurisdiction the TNCs in question operate.
6. The principal, and practically the sole, source of human rights law is conventions in force.  There are very few human rights rules that could be said to be customary law, and those are also embodied in conventions that are very widely accepted. 
7. Written instruments that are not in treaty form do not as such create any binding human rights obligations.  Examples include International Labour Organization recommendations, resolutions and policies of the World Health Organization, and the UN Global Compact, to name but a few.
8. Moreover, even where there is a treaty on a particular subject, and it is in force, this does not necessarily mean that it binds all, or even most, States.  For instance, even leaving aside for the moment the objection (above, Question 1) that most International Labour Conventions do not fall into the category of “human rights”, the fact is that many treaties have attracted well below 20 ratifications. Even where the numbers are more significant, there are often many non-parties.  The non-parties often substantially outnumber the parties. It is, of course, a basic principle of international law that treaties bind only the parties to them.  Even the two International Covenants on human rights of 1966 have not attracted universal acceptance: about 40 States have not accepted them.  It is therefore profoundly inaccurate to regard all treaties in force - not to mention other instruments - as “normative” without more ado.  Consequently, it does not seem possible for rules that are not even binding on States, or on the particular States concerned, to be imposed on TNCs without violating the entire conceptual structure of international law.

9. This leads to another question concerning binding force.   Even if a treaty is in force for States, this does not mean that the rules concerned are addressed to other types of entity under existing law.   In other words, one of the issues concerning the personal scope and existence of human rights obligations relates to the identity of the addressees of the rules, the persons who are supposed to be responsible for observing them.  There are few, if any, existing human rights obligations that are addressed to non-State actors.
  By decision 1004/116, the UN Commission on Human Rights rightly invited the High Commissioner for Human Rights (“the High Commissioner” or UNHCHR) to report - amongst other things - on the “scope and legal status of existing initiatives and standards relating to the responsibility of TNCs with regard to human rights”.  We believe that such a study, which should be carried out, will confirm our view of the scope of existing law.  Whether it is feasible or desirable that legal responsibility for protecting and promoting human rights should be extended to TNCs in the future is an issue which we address separately below, in Questions 3 and 4.

10. Another important facet of the question of normativity concerns the character of particular rules.  This relates specifically to whether they can be regarded as essentially unqualified or, or the other hand, involve balancing, the exercise of discretion, or other elements which render the rules in question obligatory only in a “qualified” or “conditional” manner.  This issue has important practical, as well as theoretical, implications, as will be seen when we discuss Question 3 below.

11. A very small number of human rights rules are unqualified, in the sense that they are non-derogable and there are no “clawback” provisions.  An example is the prohibition of torture or cruel, inhuman or degrading treatment of punishment in Article 7 of the International Covenant on Civil and Political Rights 1966 (“ICCPR”).

12. In contrast, most civil and political rights are qualified: they are subject to derogation and to “clawback” provisions. A typical example is the freedom of peaceful assembly under Article 21 of the ICCPR.  Not only can this right - like many others - be derogated from in times of national emergency (see Article 4), it can also be subjected to restrictions “in the interests of national security or public safety, public order (ordre public), the protection of public health or morals or the protection of the rights and freedoms of others”.  International courts and similar bodies have repeatedly held that States have a “margin of appreciation” – and frequently a wide one - in respect of these matters.

13. There are other types of right that are even more qualified.  They are more aspirational and programmatic, giving Governments leeway both in determining to what extent they are in a position to give effect to the rights in question, and in deciding whether and how far to prioritise one type of right over another.  See, for example, Articles 2(1) and 6(2) of the International Covenant on Economic, Social and Cultural Rights 1966 (“ICESCR”).

14. In short, not all human rights rules are equally imperative, or imperative in the same way.  In particular, they often call for choices to be made by Governments and, to a large extent, are subject to the discretion of Governments.  Whether, in these circumstances, it is feasible or desirable to make TNCs responsible for breaches of these rules is the subject of the next Question. 

QUESTION 3: HOW FAR IS IT FEASIBLE OR DESIRABLE TO SUBJECT TNCs TO HUMAN RIGHTS OBLIGATIONS?
15. Bearing the above points in mind, it is, in our view, indispensable for the High Commissioner to consider how far it is either feasible or desirable to subject TNCs to human rights obligations.

16. International law is still essentially a law between States.
  Its obligations generally fall on States rather than on other persons. That is certainly the case where human rights are concerned.
  It is not simply an historical accident that it is so.  States – who are the makers and addressees of international law – wish it so.  The doctrine of State sovereignty remains strong.  States insist that they possess supreme authority over persons, including juridical persons, living or operating in their territory or bearing their nationality.  Whilst they may be willing to a limited extent to subject their own conduct to international standards and the scrutiny of international bodies, States prefer that persons subject to their jurisdiction should be answerable to them.  

17. Indeed, it is with some justification that States consider that they are in a better position to decide on the priorities for their citizens than TNCs, who are neither equipped nor inclined to make these decisions, since their functions are different and they are responsible to different groups of people.  However significant TNCs may be economically, in the ultimate analysis they are subject to the sovereign jurisdiction of States.

18. Furthermore, even leaving aside the very important question of sovereignty, it is very questionable whether it is either feasible or desirable to by-pass the existing structure and system of international human rights law.  

19. In the first place, given the variable normativity of human rights rules (see Question 2 above), it is hard to see how, in most cases, it would be possible for a TNC - or any third party - to determine what conduct was required of it in international law.

20. As has already been demonstrated, few human rights are unqualified.
  To take freedom of assembly as an example, we have already seen that this is subject to derogation and to limitations.  If a Government has imposed limitations on the right, by a proper legal process, then – unless the limitation clearly falls outside the relevant “clawback” provisions - this is prima facie a legitimate exercise of its discretion.  It is true that an international tribunal or similar body may come to the conclusion that the limitation was not necessary in a democratic society, and so illegal.  This depends, however, on the matter being subject to the jurisdiction of such a body and being referred to it.  In any case, pending any such decision, there must be a great deal of doubt as to whether it is either possible or appropriate for a TNC to “second guess” or question the appreciation of its host Government.

21. If this is true of negative rights - freedom from specified conduct by the State, as in most civil and political rights - it is even more markedly so when positive rights  - freedom or the right to receive certain benefits from the State, as exemplified by most economic, social and cultural rights – are considered.   These rights typically leave a very wide margin of discretion to States, both as to how far they are in a position at any given time to implement them, and also as to how to balance any particular goal, for example fair and adequate wages, against others, for example social security for all.  Once again, it is not appropriate for TNCs to “second guess” Governments: the latter usually have better democratic credentials to make these choices, and TNCs are in any case ill-equipped to make them.  And they have to respect State sovereignty.

22. Furthermore, in the typical case a particular TNC is only one piece in the complex economic, social and political jigsaw that makes a country.  Consequently, it is neither in a position to evaluate the priorities in the country as a whole, nor to “deliver” rights across the board. And that being so, the policy of the host State could be undermined by an individual TNC making evaluative decisions solely about persons in their employment or inhabiting the region in which they operate, and, in addition, would be inefficient. 

23. Admittedly, there may be cases where the rights are unqualified or it is clear that the Government in question is in breach.  But they will probably be rare. And to impose responsibility on TNCs in such cases may give Governments an excuse not to address their own deficiencies. If a TNC operates in a country by leave of the Government  - as it must – it is unfair that the TNC should bear the responsibility for breaches by the Government if the Government itself cannot be held to account – for instance because it is not a party to the relevant convention, or because no machinery exists for determining and sanctioning its breach.

24. Unfortunately, there may be cases where the host Government has not just committed an isolated breach or breaches of human rights, but is systematically violating them.  In short, these are cases where the Government is part of the human rights problem – or is indeed the source of the problems – and cannot be relied on to act responsibly.  But it does not seem appropriate to try and deal with this rather exceptional problem by making a third party - a TNC - liable, at least if it has not actively incited the Government to commit such violations or actively colluded with it.

25. The rare cases where it has been alleged that there has been culpable incitement or collusion by a TNC in serious governmental violations of human rights naturally attract attention and a desire to do something about it.  But it seems inappropriate and inefficient to erect an entire structure of international human rights obligations for TNCs simply because of such exceptional cases, however serious; and there may well be better ways to deal with this particular problem.  

26. In addition, there are practical legal problems that appear not to have been properly considered so far.  It is not possible to talk meaningfully about the imposition of legal responsibility for human rights violations on TNCs without detailed jurisdictional and procedural rules.  Key issues that would need to be satisfactorily addressed include: 

· would an international convention or conventions would simply impose obligations on States to ensure, by the application of domestic law, that TNCs comply with their supposed human rights obligations?

· or would there be an international tribunal or tribunals to determine the issue?

· what would be the standard of culpability required for them to be held liable?

· how would responsibility for a breach be apportioned between a TNC and a host Government? 

· if a tribunal found a TNC was in breach, but it had acted under the authority of the Government, does this mean that the latter would itself be estopped from arguing that it was not in breach; or would there be a rebuttable presumption that it had acted unlawfully; or would it “simply” be politically prejudiced?

· how far is it feasible or desirable to make TNCs liable for the activities of their associates above or below them in the supply chain?

27. In spite of all these questions, there is in any case a fundamental question that needs to be answered related to why the imposition of legal liability on TNCs is the right solution to the problem, as opposed to other possible alternatives, such as voluntary schemes.  We touch on another aspect of this in Question 4, below.

QUESTION 4: OVERALL, WOULD THE IMPOSITION ON TNCs OF LEGAL LIABILITY FOR BREACH OF HUMAN RIGHTS HELP TO PROMOTE HUMAN RIGHTS?

28. For reasons already indicated, an elaborate system for imposing obligations on TNCs would distract attention away from the primary obligation of Governments to respect and “deliver” human rights, and could give them an excuse not to do so.

29. Furthermore, although all human rights have to be taken seriously, not all breaches are equally grave.  If a TNC felt that it could be penalized not just for collusion with a Government in a grave breach such as torture or slavery but even for a relatively less serious and in any case more debateable breach – as for example by paying above the minimum wage prescribed by the host State but below what some third party considers that international law requires- the result might tend to be not to invest abroad, or to invest only in countries where there is likely to be less of a problem.  These countries are not necessarily the ones where foreign investment could do the most good, or is most needed.

30. Alternatively, if there is scope for them to do so, TNCs might be tempted to invest in countries to whom the hypothetical new system contemplated does not apply, for instance because the Governments concerned had not accepted it.  This could lead to the very “race to the bottom” which supporters of imposing legal liability for human rights on TNCs would wish to avoid.

31. It cannot be disputed that foreign investment is a catalyst of economic progress.  Economic progress, in its turn, can help to deliver human rights: not just economic and social rights, but even civil and political rights.  If a country does not attain a certain economic standard, some political and civil rights may be of limited value to the inhabitants.  In any case, it may be difficult in such circumstances to ensure the practical enforcement of civil and political rights – not to mention economic, social and cultural rights.  Accordingly, responsible Governments who have the well-being of their citizens at heart, which includes human rights, encourage foreign investment.  Disincentives to investment therefore need to be justified; but, as has been indicated, these disincentives could be the unintended result of imposing human rights responsibilities on TNCs.

32. It is recognised that exactly what would happen is necessarily somewhat speculative, particularly when trying to predict the future or dealing with a system whose characteristics are still very uncertain.  We suggest, however, that, in conducting her study, it behoves the High Commissioner to consider carefully whether the hypothetical benefits that can be achieved by making TNCs legally responsible for compliance with human rights rules might not be outweighed by the disadvantages.   This relates not so much to the TNCs themselves - though they too have rights, including human rights, under international law - but to the millions of individuals whose well-being depends upon economic growth, wealth creation & employment opportunities that business generates.
� This is not to say that there cannot be overlaps.  For instance, some International Labour Organization Conventions relate to such traditional human rights matters as freedom of association.  However, this does not mean that all international labour conventions are human rights conventions – most are not.


�  Exceptionally, instruments relating to international criminal law or the laws of war enable individuals to be made legally responsible for their acts.  But that topic is self-evidently outside the proper scope of  human rights law in the present context.


� The separate role (to a limited extent) of international organizations is not relevant here.


� In particular, the doctrine of horizontal effect (drittwirkung) is not generally accepted in international human rights law.


� Not to mention their relativity, in the sense that they bind only the States parties to the relevant conventions (with at best rare exceptions under customary law). 





