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Annex A

IN THE MATTER OF THE DRAFT “NORMS ON THE RESPONSIBILITIES OF TRANSNATIONAL CORPORATIONS AND OTHER BUSINESS ENTERPRISES WITH REGARD TO HUMAN RIGHTS”.

OPINION OF PROFESSOR EMERITUS MAURICE MENDELSON Q.C.

1. I have been asked by the International Chamber of Commerce (United Kingdom) Multinationals Group to give my independent opinion on the draft “Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights” and accompanying Commentary,
 hereinafter compendiously referred to (unless the context otherwise requires) as “the Norms”.  The Norms have been drafted by the Sub-Commission on the Promotion and Protection of Human Rights (“the Sub-Commission”) of the Commission on Human Rights (“the Commission”) of the United Nations Economic and Social Council (“ECOSOC”). The Sub-Commission comprises 26 experts elected in an individual capacity; the Commission and ECOSOC comprise representatives of States.  The Norms have been adopted by the Sub-Commission with a view to its adoption, after obtaining the views of Governments and other interested parties, by the Commission.
 I shall confine my comments to legal aspects of this matter, leaving for others questions of political economy, such as whether imposing additional burdens on multinational corporations would in fact benefit those whom it is intended to help.

2. For the reasons indicated below, I consider this document to be extremely unsatisfactory from a legal viewpoint.  In particular:

· It has little or no basis in existing international law.

· It plays “fast and loose” with the established means of creating international law, and seeks to mix law, “soft law”, guidelines, non-law and would-be law, not to mention assorted categories of rules, in a most unsatisfactory normative stew.

· It runs counter to the general structure of international law which, for good reason, places the responsibility for ensuring good governance and respect for human rights on States and their instrumentalities. 

· It begs numerous questions, both of practice and principle.

3. The title of the Norms indicates that it is aimed at “transnational corporations and other business enterprises”.  For the sake of convenience I shall refer to these bodies in this Opinion compendiously as “TNCs”.  However, it should be noted that the definition of “other business enterprises” in paragraph 21 is technically defective insofar as it includes TNCs (defined in paragraph 20), even though the formula repeated throughout the Norms is “TNCs and other business enterprises”. There are other serious deficiencies in the definition of “other business enterprises”.
  Furthermore, the penultimate (fourteenth) paragraph of the Preamble “reaffirm[s] that … officers – including managers, members of corporate boards or directors and other executives – and persons working for” TNCs “have … human rights obligations and responsibilities” which will be strengthened by these Norms.  Without being very specific, this extends the scope of the Norms to everyone who works for TNCs.  Other provisions confirm this and/or extend their scope to contractors, sub-contractors, and so on.

4. Almost every paragraph of the text and Commentary is open to criticism from a technical legal viewpoint.  However, for the sake of brevity I shall confine myself to some main points.

Normative indeterminacy, confusion and inflation.
5. Although it is possible to speak of moral or ethical norms, and the language of this document sometimes slips into that form of discourse, it is clear that these are intended to be legal norms.  This is indicated, inter alia, by the repeated use of “shall” and its congeners; by the requirement in paragraph 17 for States to “establish and reinforce the necessary legal and administrative framework” to ensure compliance by TNCs; and by paragraph 18’s stipulations about the provision of remedies for breach.  And yet the Norms are imprecise as to the source of their legal authority, their precise legal content, their geographical scope, and exactly what they prescribe and proscribe.  This is plainly not just a matter of lack of technical drafting skill which could be remedied; the approach of the authors is obviously one of “when in doubt, put it in” and hence – as we shall see – have attempted to incorporate every single instrument (whatever its legal or non-legal character) which could conceivably relate to any possible activity of a TNC that could even remotely have an impact on the quality of life of individuals.

6. The text is surprisingly coy about who is supposed to be “solemnly proclaiming” the Norms.
  One would usually expect a draft to identify the proposed enacting body – e.g. “The General Assembly”, or “The States Parties to this Convention” - followed by the preamble and text.  As a matter of the UN’s internal law and practice, let alone as a matter of general international law, it is not competent for a subordinate body of a subordinate body of a UN organ to enact anything in the name of the Organization,
 let alone a body comprising 26 independent experts who do not represent States.  Apparently the Norms are due to be considered at the current session of the Commission on Human Rights of the Economic and Social Council (ECOSOC); but even though the Commission itself does consist of a limited number of Government delegates, it too lacks the ability to make law.  Indeed, even the parent body ECOSOC (comprising 54 members), though a “principal organ” of the UN, lacks this ability; and so does the General Assembly itself, even though resolutions of this type are usually referred up to the plenary body.  

7. Essentially, the only processes by which new international law can be created are the conclusion of a treaty (which is binding only on the parties) or the formation of a rule of customary international law.  Customary international law is created by the consistent practice of the generality of States, which gives rise to a belief in the legally obligatory or, as the case may be, permissible nature of the conduct in question. Very few of the instruments mentioned in the Norms reflect existing customary law even for States; and this is very much a fortiori the position where TNCs are concerned, because these instruments are aimed at States, not them.  See further below, paragraphs 17-24.  Organs of international organizations, and specifically the Sub-Commission, the Commission, ECOSOC and the General Assembly, do not (subject to some special exceptions irrelevant here) have the capacity to create new binding law.

8. Of course, resolutions of bodies like this are capable of contributing to the creation of international law through the treaty or customary route – as can any other person or body.  But this would make their output an historic or material, but not a formal, source of law.  Resolutions are also capable of concerning TNCs. declaring what is already existing law, but only if they conform to the facts.  There is no evidence that the Norms declare existing customary law or treaty law.

9. On the contrary, Professor David Weissbrodt, of the University of Minnesota and a leading member of the five-man Working Group which drafted the Norms, was reported in “Ethical Corporation Online” on 22 March 2004 as stating that: 

If you read the U.N. Charter, it makes it very clear that neither the General Assembly nor the Commission nor the Sub-Commission can do anything more than issue recommendations. So, under international law, there are only two kinds of legally binding documents: treaties or customary international law. This isn’t a treaty, and to develop customary international law takes quite a long time and usually requires a high level of consensus among countries. 

However, he went on to say: “But there is something called law-in-the-process, and it could be possible to consider the Norms as the first step in that.”  Herein lies a potential major problem.  For there is a tendency amongst some to treat this type of would-be law as if it were already law.  It appears that Prof. Weissbrodt may himself share that approach, since he reportedly went on to say that though “the document cannot be binding or compulsory, it isn’t voluntary either.”

10. The dangers here of obfuscation and error are serious.  For one thing, there have already been instances of domestic courts in various countries mistakenly treating certain General Assembly resolutions as law.  Secondly, there is a risk that international arbitral tribunals, especially if manned by arbitrators not expert in international (as opposed to commercial) law, may be similarly misled.  For instance, Article 42(1) of the Convention on the Settlement of Investment Disputes between States and Nationals of Other States 1966 provides that, in the absence of agreement by the parties as to the applicable law, “the Tribunal shall apply the law of the Contracting State party to the dispute … and such rules of international law as may be applicable” (emphasis added). The possibility cannot be excluded that the Norms will be regarded by some arbitrators (albeit mistakenly) as part of the applicable international law.  Thirdly, an important sanction of international human rights law is “naming and shaming”.  The Norms open the door to TNCs being damagingly accused of breaches of human rights law by reference to the Norms, even though the Norms are really not part of human rights law, and would not be part of it even if adopted by the higher organs of the UN.

11. The Norms repeatedly refer to various treaties and other instruments.
  Leaving aside for the moment the fact that these documents are, by their terms, not applicable to TNCs (see further below, paragraphs 17-21), referring to them in this way confuses different degrees of normativity (or non-normativity).

· Some of these treaties are practically universally accepted and may well also represent (at least in part) universally applicable customary law: for instance, the Genocide Convention.  But these are very much the exception.

· Most of the treaties cited are simply binding on the parties to them, and some have very few parties indeed.
  Indeed, some of them are not even in force, having failed to achieve sufficient ratifications.

· Many other instruments are not binding, because the means of enactment is not a recognized source of international law – e.g. the Declaration on the Right to Development, or the Universal Declaration on the Human Genome and Human Rights – and/or because the content is merely recommendatory or programmatic – e.g. ILO recommendations.
12.  Furthermore, even in the case of a treaty that is binding on a given State or States, the Norms fail to recognize that there is a variable level of normative content of different instruments (or different parts of the same instrument).  

· Some provisions, like the prohibition of torture or cruel or inhuman or degrading treatment or punishment in Article 7 of the International Covenant on Civil and Political Rights 1966 (“ICCPR”), are unqualified.

· Others, like freedom of association in Article 22 of the same Covenant, are qualified, in that they can be restricted on specified grounds.

· Others again, such as most of the rights in Part III of the International Covenant on Economic, Social and Cultural Rights 1966 (“ICESCR”) are merely programmatic: see e.g. Article 2.

· Some instruments do not even purport to lay down obligations, but only guidelines, such as the Guidelines for Multinational Enterprises of the Organization for Economic Cooperation and Development (a document which, incidentally, makes an interesting contrast with the present one).

· Others again merely incorporate professional standards or industry best practice.

13.  There are a few rules of international law that – at first sight, at least – criminalize the conduct of individuals or groups of individuals, for example in relation to war crimes, crimes against humanity, torture, piracy, hijacking, and so on.  But most of these are concerned with officials of States (e.g. the Convention against Torture etc. of 1984) or of State-like entities, such as belligerents, and not with those who have no official responsibilities.  And in any case, when it comes to contractual or tortious (delictual) - as opposed to criminal - responsibility, international law essentially confines this to States and their instrumentalities, not individuals or juridical persons established under domestic law.  (See further below, paragraphs 17-24.)  The Norms lump criminal, administrative, delictual and contractual rules together, further adding to the normative confusion.

14. The Norms also lump together instruments relating to human rights law (such as the ICCPR and the ICESCR), with instruments of international humanitarian law (such as the Geneva Conventions of 1949); labour law (such as ILO Conventions); environmental law (such as the Convention on Biological Diversity); health law (such as various World Health Organization instruments); and even anti-trust law,
 inter alia. It would hardly be an exaggeration to say that the Norms tend to treat all aspects of human flourishing as a human right, thus widening the scope of the alleged obligations of TNCs far beyond what are is generally recognized as human rights law.

15. The Commentary to the Norms proper adds to the normative confusion and inflation.  In the first place, the ninth preambular paragraph states that the unnamed enactor “find[s the Commentary] a useful interpretation and elaboration of the standards contained in the Norms”, which is (or is very close to being) an incorporation by reference.  This view is confirmed by resolution 2003/16,
 by which the Norms were transmitted to the Commission: this resolution “not[es] that the Commentary may serve as a reference for the practical interpretation of the Norms” and that “the Norms, as explicated by the Commentary …, reflect most of the current trends in the field of international law, and particularly human rights law, with regard to the activities of” TNCs.  Furthermore, unlike normal commentaries to treaties and similar international instruments, the present Commentary does not confine itself to trying to explain the background to the text and the sorts of problem that the drafters were trying to resolve.  Rather, it is far more extensive in its content than the Norms themselves, and by being couched in prescriptive language (“TNCs shall”, etc.) seems considerably to expand the scope of the Norms themselves.

16. For all of the above reasons, I conclude that the present document is fatally riddled with normative indeterminacy, confusion and inflation.

The Norms run counter to the structure of international law in general, and human rights law in particular.

17. All sorts of actors influence the international political and economic process: not only States and their instrumentalities, inter-governmental organizations, but also regional and local authorities, international and national non-governmental organizations, religious groups, sports and similar associations, cultural media, trade unions and business enterprises, both trans-and intra-national, and so on.  But international law remains, as it has always been, essentially a law between States, and it is on States that its obligations fall.
 This is empirically true as a matter of both historical and contemporary fact.  It is also to some extent inevitable: the State claims a monopoly over the means of coercion to the exclusion of both external and internal competitors, and so it must necessarily play the central role in regulating activities within its own territory.  This is not the place to go into questions of political philosophy, but it might be observed that the State – especially the democratic State – is often in a better position to balance competing interests than other actors who are more self-interested or narrowly focussed.  It is certainly better-equipped to do so than TNCs, whose primary function is to make profits for their shareholders and have neither the desire, nor the information, personnel, or instruments, to take the place of States.  It is therefore States who are the makers, appliers and enforcers of international law.  And in the specific domain of international legal responsibility, it is no coincidence that the International Law Commission of the UN, in attempting to codify this branch of the law, has talked virtually exclusively in terms of the responsibilities of States (and, to a lesser extent, of inter-governmental organizations, their instrumentalities).

18. Human rights law may seem an exception to the general rule that international law is confined to States, but actually this is so only to a limited extent.  It is true that here it is individuals, and not States, who are the principal beneficiaries of the system.  But it is States who establish the relevant treaties; it is States who expect other States to comply with the rules so established; and, crucially, it is States who are responsible for giving effect to human rights within their respective jurisdictions.  Furthermore, even where treaties give international bodies a role in monitoring or supervising compliance, it is primarily up to the State to ensure compliance.  If in Europe, say, the sole recourse for an alleged victim of a human rights violation were to go directly to the European Court of Human Rights, it would be completely swamped.  A fortiori the Human Rights Committee under ICCPR, whose vocation is universal. That is one reason why the protection of human rights has primarily left to State organisms, such as the domestic courts, with international tribunals playing only a residual and corrective role.

19. This decentralisation of international human rights is true not just of adjudication, but more widely.  States are best placed to balance the competing demands and interests of different groups and individuals in their territory.  This is not balancing in a mathematical sense, and it is not a crude utilitarian calculus: human rights law requires that certain values are protected from the wishes of the majority, either absolutely (as in the prohibition of torture) or at least presumptively (as in the conditional protection given to freedom of speech). This involves judgment, as is the question of what measures are in fact most likely to promote the interest or value concerned, and also how far the interests of succeeding generations need to be safeguarded.  This is best left to the political process and to governments.  That is why conventions on civil and political rights allow derogations from most rights in cases of emergency or where there are valid and compelling conflicting interests (e.g. the protection of reputation of or public order); and it is why international tribunals have recognized that States have a “margin of appreciation”.  It is also why conventions like the ICESCR leave States to decide how far they are in a position to give effect to the rights which they proclaim (such as the attainment of an adequate standard of living), taking into effect other competing rights and demands, since resources are not unlimited. It is not for TNCs to make such judgments.

20. It is likewise for these reasons that it is States who bear the obligations under human rights law.  Conventions dealing with civil and political rights largely require States to refrain from interfering with specified freedoms.  Other conventions, more concerned with economic, social and cultural rights and the like, focus more on requirements for the State positively to do something, such as ensure an adequate standard of living.  Attempts to make human rights law apply horizontally, i.e. between non-State actors, on the international level have been largely unsuccessful, and for the sorts of good reasons indicated above.  Moreover there is a serious risk that, if TNCs were given a responsibility of their own for ensuring the protection and promotion of human rights, States would find it easier to divert the blame, and the duty to take remedial action, from themselves.

21. These points were recently made, with admirable succinctness, by Mr. Bill Rammell MP, Parliamentary Under-Secretary in the Foreign and Commonwealth Office, in a reply to a Parliamentary Question.  It reads in pertinent part as follows:

It is States which have obligations under international human rights law to ensure human rights to everyone within their territory and jurisdiction. We believe that States should remain responsible for domestic legislation to regulate the behaviour of private actors in their jurisdiction, including multinational companies. We also believe that according human rights obligations to private business enterprises in international law could be used by certain States to avoid their own obligations and to distract the focus from human rights abuses by States. We therefore believe that it would be detrimental to the advancement of international human rights law if the draft norms were to be adopted by the Commission on Human Rights.

22. The general feeling underlying the Norms is that TNCs have considerable rights without commensurate duties: see for example the Report to the Sub-Commission by the High Commissioner for Human Rights on “Human Rights, Trade and Investment”.
  But in legal terms it is really only in the field of international investment protection that they have rights.  And even here, the rights are largely created by treaties between States and are underpinned by dispute-settlement mechanisms nominated by States.  What enterprises have is a right of recourse to such mechanisms in order to protect them from unreasonable interference with their property and (in some cases) contractual rights.  Any discussion of this topic should take place in its proper context of investment law, not human rights law, and still less the many other fields covered by the Norms, such as labour law, environmental law, health law, the laws of war, and so on.
  One cannot counter-balance one thing against another if they are not comparable.  In the present case, to seek to offset the rights of TNCs under investment law with the imposition of obligations under human rights law (very broadly defined) would be like comparing apples with houses.

23. It is of course a commonplace that TNCs can wield considerable economic power, both as a class and in a few cases individually.  But they are not States and they are not immune to control by States.  If governments wish to control them and prevent them from engaging in conduct inimical to human rights, they already have the legal means to do so.  First, the overwhelming majority of TNCs and other business enterprises within the scope of the Norms have a head office, parent company or other centre of control in one State (the “parent State”).  The parent State can control the activities of the entity by means of criminal sanctions, administrative regulations, the civil law, and other instruments already well-known to domestic law.  Secondly, whether or not there is an identifiable “parent State”, there will always be one or more “host States” – that is, States where these entities actually operate, whether in the form of separate corporations, branches, or whatever.  As the territorial sovereign, the host State can regulate the behaviour of all economic actors within its territory.  Nor are these two approaches mutually exclusive: the United Nations Convention against Corruption 2003 is an example of a two-pronged attack, both by parent States and host States.  The solution to a perceived evil, such as corruption, is for States to unite to take specific action about it (as with corruption), not to pass normatively incoherent resolutions or shift the responsibility for action onto other shoulders. 

24. Finally, it would be hopelessly inefficient for numerous TNCs operating within the same State to form potentially different judgments about the way to promote different rights, or the same right, within that State.  Take, for instance, the right to education.  Company W might decide that it can best promote this right by devoting a proportion of its profits to the secondary education of children within its neighbourhood.   Company X might decide that it would be better for it to spread funding more thinly, but evenly, throughout the country.  Company Y might think that children will be in a better position to benefit from their education if they and their family have an adequate standard of living.  Company Z might think that clean water is a higher priority than education.  The host State, for its part, might think (with some reason) that all of these companies, rather than diverting a proportion of their profits to one good cause or another, would do better to pay their taxes and leave it to the government to decide between the various objectives, and how best to achieve them.  

25. This also raises the final set of issues, which relate to practical problems and unanswered questions posed by the Norms.The Norms contain numerous examples of inaccurate, vague and inelegant drafting.  However, it would be inappropriate to focus on them here because, as I have already indicated, the whole document is fundamentally flawed, both in its approach to crucial questions of normativity, and in failing to pay sufficient attention to the role that the State can and should play in the protection of human rights, even where TNCs have an impact on them.
  It may however be helpful if I were to draw attention to some of the more serious problems and unanswered questions posed by this document.

Some practical problems and unanswered questions

26. First, there have been a few highly publicised cases where particular TNCs have been accused of complicity in flagrant and serious breaches of human rights.  For example, it has been alleged that an oil company employed a State’s armed forces and other officials to provide security services for it; that those persons were guilty of torture, rape and forced labour; and that the company knew or should have known about such conduct.  Where it can be established that a TNC (like any other person, legal or natural) was complicit in such clear and serious violations of human rights by a State or its agents, it may well be appropriate for it and its officers to bear some responsibility, whether criminal or civil, along with the State itself.  But this evil can probably be dealt with adequately by the effective application of State law: that of the host State or, where the host State is unable or unwilling to take action, that of the parent State.  And in any case, the possible need to deal with violations of this sort is a very far cry indeed from requiring TNCs to refrain from any action which might – even indirectly and unintentionally – have a deleterious effect on some aspect of the well-being of the inhabitants of a particular country (or some section of them).  And it is a still further cry from an obligation positively to contribute to the well-being of all people in the countries concerned, across practically the whole range of human flourishing.

27. Secondly, there are overlaps and even conflicts between the numerous different treaties and other instruments invoked by the Norms.  Even treaties dealing with the same subject-matter can vary: compare the ICCPR and the European Convention on Human Rights, for instance.  Overall, the instruments invoked pursue a great variety of different objectives and are concerned with a great variety of different problems: how could TNCs who wished to comply with the Norms reconcile them?  This also raises serious issues concerning the rule of law, which demands that persons required to conduct themselves in a particular way should be able to ascertain in advance exactly what they have to do and avoid doing.

28. Thirdly, paragraph 1 of the Norms goes further than the obligations of States themselves, in that it requires TNCs to “secure the fulfilment of” the rights under e.g. the ICESCR, whereas the Covenant itself only requires States to promote the progressive realization of most of these rights.

29. Fourthly, paragraph 17 envisages that States will “establish the necessary legal and administrative framework for ensuring that the Norms and [interestingly] other relevant … international laws are implemented” by TNCs.  Paragraph 18 further envisages that national and international tribunals should impose sanctions, both criminal and tortious, on TNCs who have failed to comply with the Norms. It also requires these enterprises, amongst other things, to make reparation to those who have been adversely affected by their failure. 

· Given the vagueness, normative relativity, confusion and overlap to which I have already referred in this Opinion, how can these matters be justiciable by courts?  

· As we have already seen, both individually and in aggregate most of the treaties and other instruments invoked and incorporated by the Norms require choices to be made between different interests, and also as to the best means of promoting those favoured.  This is not an activity to which courts are well suited: it belongs to politics and administration.  Courts are consequently very reluctant to being drawn into this sort of controversy  – and rightly so.
· The Norms impose responsibilities not only on TNCs, but on a variety of others too, such as “their officers, workers, contractors, subcontractors, suppliers, licensees and distributors, and natural or other persons that enter into any agreement with” them.
  National legal systems have experienced great difficulty in apportioning responsibility between these different classes, and in devising different types of sanctions and inducements for different classes.  The Norms make no effort to grapple with these difficult problems.
· The Norms, furthermore, give all sorts of entities and individuals the right to demand compliance and remedies.  Not only the State or States where the activity in question occurred, or the parent State; and not.only direct “victims”, but indirect ones too, as well as “stakeholders”, a term which is itself extremely broadly defined in paragraph 22.    No criteria of legal standing are specified, and courts in particular could be faced with a huge variety of potential claimants.  Courts are of course already faced on occasion with large numbers of plaintiffs claiming the same remedy for similar damage (e.g. asbestosis claims); but under the Norms they could very well be confronted with numerous conflicting claims for varying action or inaction, and/or for corresponding remedies.  This is legally unworkable.  
30. The authors of these Norms are to be congratulated for their zeal for human rights and other forms of human flourishing – goals which every right-minded person will share.  Unfortunately, for the reasons already given and for many other reasons which brevity forbids mentioning, these Norms are not appropriate for advancing those values and goals, and could even prove counter-productive.

Maurice Mendelson Q
C (Professor Emeritus of International Law in the University of London), Blackstone Chambers, London EC4Y 9BW.

4 April 2004

� UN Doc. E/CN.4/Sub.2/2003/38/Rev. 2 (26 August 2003).


� Resolution 2003/16 of 13 August 2003, in Report of the Sub-Commission … on its 55th Session, UN doc. E/CN.4/2004/2, E/CN.4/Sub.2/2003/43  (20 October 2003).


� Thus, to say that the term includes “any business entity, regardless of the international or domestic nature of its activities” appears to extend the scope of the Norms to bodies which do not engage in transnational activities.  So the scope is much wider than it appears at first sight.  To some extent this might appear to be mitigated by the fact that “These Norms shall be presumed to apply, as a matter of practice, …if the impact of its activities is not entirely local…”, but:


it is unclear what exactly “as a matter of practice” means;


even if the impact of an enterprise’s activities is overwhelmingly local, it can often happen that there is some effect – even if small and indirect – on some other country;


the apparent  limitation “as a matter of practice” will not apply if the enterprise merely has “any relation with a TNC”, which could be construed as including, not just entities which are part of the same group, but those who merely contract with a TNC – e.g. to supply stationery in a single country;


another saving removes the “as a matter of practice” limitation where there is an [alleged] violation of the “right to security as indicated in paragraphs 3 & 4”.  Paragraph 4 includes a requirement to comply with “professional standards of the country … within which the business enterprise operates”.  Strictly, this could mean that an enterprise, operating purely locally and contracting with another purely local enterprise to receive security services from it, could covered by these Norms if its local security provider does not comply with merely professional standards, even though these are not legally binding and have no international impact.








� These are the words used after the preamble, introducing the text.


� Other than approving minor “housekeeping” arrangements within the scope of their authority.


� See e.g. Jennings & Watts (eds.), Oppenheim’s International Law, Vol. I: Peace (9th ed., 1992), 45-50; International Law Association, International Committee on the Formation of Customary (General) International Law, Final Report of the Committee, including London Statement of Principles relating to the Formation of General Customary International Law, Sections 28-32, in International Law Association, Report of 69th Conference (2000), 712-777: also on internet at http://www.ila-hq.org/html/layout_committee.htm).  Section 32 of the Statement of Principles asserts – not uncontroversially – in pertinent part that “Resolutions accepted unanimously or almost unanimously, and which evince a clear intention on the part of their supporters to lay down a rule of international law, are capable, very exceptionally, of creating general customary law by the mere fact of their adoption. In the event of a lack of unanimity, (i) a failure to include all representative groups of States will prevent the creation of a general rule of customary international law”.  The conditions mentioned are most unlikely to be satisfied where the Norms are concerned, even if adopted by the General Assembly itself, not least because it is not to be expected that all representative groups of States will give their approval.





� E.g. in the 4th preambular paragraph. The concluding words of this paragraph, “and other instruments”,  are striking for their imprecision; similar language is found elsewhere in this document.


� For instance, the International Convention on the Protection of the Rights of All Migrant Workers and Members of their Families 1990, mentioned by name in the preamble, has only 25 parties.  Though compendious reference is made to all International Labour Organization Conventions in the preamble, several have fewer than ten parties; and of the substantive Conventions mentioned specifically in the Commentary, paragraph 7(a), only one has been accepted by even a quarter of the States, even though most were adopted quite some time ago.


� This is true of ILO Conventions  70, 75 and 76, for instance.


� See Commentary, paragraph 3(a); paragraph 4 & Commentary paragraph 4 (a); Commentary paragraph 16(b). 


� See Commentary, paragraph 13(a).


� Above, note 2.


� It is irrelevant here to consider the limited role played by inter-governmental organizations, which are anyway the instrumentalities of States.


� So-called international criminal law is largely irrelevant to the present discussion.  See further above, paragraph 13. 


� Hansard (Commons), 22 March 2004, columns 555W-556W.


� UN doc. E/CN.4/Sub.2/2003/9 (2 July 2003).


� See above, paragraph 14.


� The Norms do, of course acknowledge that States have the “primary responsibility” in this area: see e.g. the third preambular paragraph.  But my criticisms above focus on the purported subsidiary responsibility of TNCs.


� See e.g. Commentary, paragraph 4(a).





