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August 23, 2004

MEMORANDUM

TO: Office of the High Commissioner for Human Rights

FROM: Stephen B. Young, Global Executive Director

RE: Responsibilities of Transnational Corporations with Respect to Human Rights

As Global Executive Director of the Caux Round Table, I am submitting these observations to assist the High Commission prepare its report on the responsibilities of transnational corporations with respect to human rights.  These observations are personal to myself, reflecting my experience in advocating the Caux Round Table’s Principles for Business, and do not constitute any formal recommendation on the part of the Caux Round Table.

The proposed Norms are duplicative of existing standards for corporations

Adoption by transnational corporations and domestic companies of the Caux Round Table’s (“CRT”) Principles for Business would go far to achieving many of the aims of the proposed Norms on the responsibilities of transnational corporations and other business enterprises with regard to human rights. See Principles for Business: www.cauxroundtable.org
The CRT Principles for Business amply respond to the concerns of paragraphs 2, 3, 5, 6, 7, 8, 9, 10, 11, 12, 13, and 14 of the proposed Norms. To that degree the proposed Norms are redundant of the CRT’s intellectual efforts.

The CRT Principles for Business now have the same normative and jurisprudential standing as the proposed Norms would have, namely the power of moral suasion.

Therefore, the High Commission might consider adopting a resolution affirming the CRT’s Principles for Business and calling on companies and corporations to adopt those standards in their decision-making.

The CRT Principles have two further advantages that the proposed Norms do not have. First, the CRT Principles for Business also contain clear guidance as to the fundamental goal and purpose of private enterprise efforts, which is to create new wealth. Unlike the proposed Norms, the CRT Principles for Business integrate core business concerns and responsibilities with wider social responsibilities to stakeholders. Second, the CRT Principles for Business are supported by an implementation process, a management tool and procedure by which corporations can align their decision-making with the standards articulated by the Principles for Business.  The proposed Norms have no such implementation metric and process.

Confusion over the respective competencies of business and government

The Proposed Norms conflate the responsibilities of business and government. They do not properly delineate the respective obligations of the state and civil society. In so doing, the proposed Norms undercut efforts to demand effective stewardship from governments. By giving the responsibilities of governments to private corporations, the proposed Norms create a zone of permissiveness for bad, corrupt, lazy, and irresponsible political leadership.

Civil society should not call upon business to do what government should do. That would degrade the moral stature of both business and government. Government would be relieved of the obligation to perform its trust while business would be burdened with the temptations of using police powers crudely in the pursuit of profit. We do not need to create a rough Marxism where the bourgeoisie acts as the steering committee of the state. Let governments provide public goods and businesses create wealth under conditions of social justice.

Civil society cannot develop and economic growth cannot happen unless government diligently meets its obligations of fostering the accumulation of social capital, including fidelity to the Rule of Law. Recognizing this fundamental obligation of government, the CRT has proposed certain ethical and socially responsible standards for governments. They too may be found on our website: www.cauxroundtable.org 

To insist, as the proposed Norms do, that transnational corporations “contribute to the realization” of “the right to development, adequate food and drinking water, the highest attainable standard of physical and mental health, adequate housing, privacy, education, freedom of thought, conscience, and religion and freedom of opinion and expression” would be to turn enterprises of private ownership into Thomas Hobbes’ Leviathan or Plato’s philosopher kings, crowding out democratic and other political mechanisms and installing in their place a culturally and politically smothering plutocracy.

Such a course would reverse centuries of progress towards political and social justice where private power is separated from ruling authority. Cronyism between big business and the repressive apparatus of a police state can never be healthy for robust enjoyment of human rights.

Furthermore, if private enterprise is to deliver entitlements to individuals, then what is government to do? When there is failure in enjoyment, who would be responsible – the government or private companies?  If private companies would be found wanting, how would they be disciplined? And, even if private owners were disciplined, how would the desired goods and services be produced and delivered to those entitled to receive them?

And, inexplicably, the proposed Norms do not provide a conceptual framework for the proper compensation of private enterprise for providing entitlements to health, housing, privacy, education, freedom of thought, conscience and religion and freedom of opinion and expression, not to mention all the other civil and political rights people feel entitled to.

Second, the proposed Norms set up a framework where transnational corporations should step in when government fails to meet its responsibilities. At a minimum, this obligation, if honored by transnational corporations, would have them seek to reform or oust ruling political elites and authorities, even perhaps to the point of organizing and supporting armed insurrection when governments prove to be incorrigibly contumacious and resistant to change.

Setting up such potential confrontation between private power and sovereign authority is inappropriate and contrary to fundamental norms of international law and political justice.

If governments fail in meeting their responsibilities, there should be a political process to change the government. Revolution in political affairs is not a proper calling of private enterprise and should not be encouraged. It should be the role of private enterprise to obey the laws of jurisdictions in which business is conducted. If its laws are unjust and a government brutal, the enterprise has the option of leaving that jurisdiction. But if the enterprise stays under such conditions, it like any other private citizen living under that regime, has moral flexibility in deciding on the degree of its opposition to the ruling police powers.

Third, the proposed Norms assert that business “as an organ of society” is responsible for “securing” the human rights set forth in the Universal Declaration of Human Rights. This assertion is questionable. Human Rights are fundamentally claims on governments, not on other participants in society. Nor are human rights conceptually entitlements to a share of society’s economic output and other advantages. Unfortunately, too many speak loosely of a “right” to this or a “right” to that without going further and defining who should justly provide the desired goods, services, or enjoyment.  From a theological point of view, removing responsibility from the individual and transferring it to another is not morally wise.  When the proposed Norms rely upon an intellectual framework of “entitlement”, they exceed the due bounds of valid human rights concerns and venture into other areas of social organization.

Creating conditions of social justice for all humanity is a calling of great importance for both political leaders and civil society, including private enterprise and providers of finance capital. Just how to create those conditions, however, is a very complex matter where few seem to have found a certain path to success. Though the inspiration behind the effort of the proposed Norms to link private enterprise to the enjoyment by many of better conditions is noble and is to be applauded, the means chosen of placing government responsibility on the shoulders of private corporations may not be the most appropriate.
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