 SEQ CHAPTER \h \r 1SUBMISSION OF CANADA

TO THE HIGH COMMISSIONER FOR HUMAN RIGHTS 

ON THE RESPONSIBILITIES OF BUSINESS ENTERPRISES

WITH REGARD TO HUMAN RIGHTS


The Permanent Mission of Canada to the Office of the United Nations in Geneva has the honour to refer to the Note Verbale of the Office of the United Nations High Commissioner for Human Rights dated 3 August 2004 requesting information in response to resolutions and decisions adopted by the Commission on Human Rights (CHR) at its sixtieth session in April 2004, in particular to the request contained in decision 2004/116 on “Responsibilities of transnational corporations and related business enterprises with regard to human rights”.  The decision requested the Office of the High Commissioner for Human Rights, in consultation with stakeholders, to compile “a report setting out the scope and legal status of existing initiatives and standards relating to the responsibility of transnational corporations and related business enterprises with regard to human rights” for consideration by the Commission at its next session “in order for it to identify options for strengthening standards on the responsibilities of transnational corporations and related business enterprises with regard to human rights and possible means of implementation.”   The Permanent Mission of Canada welcomes the opportunity to contribute to this important discussion and has the honour to make the following submission:

1. Introduction:
1.1
The primary responsibility for the promotion and protection of human rights rests with States. States have binding international legal obligations to respect human rights under a number of treaties and under customary international law. States implement these human rights obligations through a variety of measures, including through the adoption of domestic legislation. States are internationally responsible for compliance with their international human rights obligations, and have created a variety of international mechanisms, such as the human rights treaty bodies, and the CHR and its system of special procedures, to provide a framework for monitoring compliance with international human rights law.   

1.2
However, existing implementation and enforcement mechanisms are unable to deal with every situation, and some States are unable or unwilling to uphold their international human rights obligations.  While States have the primary responsibility for the promotion and protection of human rights, there is a growing recognition of the role that other actors - including the private sector - can play in promoting respect for human rights. 

1.3      The primary responsibility of business enterprises, including transnational corporations, with respect to human rights is to respect the laws of the countries in which they do business.  Canada fully supports the view that business enterprises should behave in a socially and environmentally responsible manner.    Human rights considerations - ranging from the human rights situations of a country in which a company is considering investing - to company specific policies  -  should be fundamental components of any business decision-making process.

1.4
 Human rights standards are recognized as a fundamental component of the Corporate Social Responsibility (CSR) movement: most definitions of CSR as well as numerous corporate and industry-led codes include human rights standards alongside other pillars such as labour, environmental protection, transparency and anti-corruption. This, coupled with the fact that most multilaterally-endorsed CSR initiatives also have a human rights component, demonstrates that, at least in principle, both governments and the private sector recognize that companies have an important role to play in the promotion and protection of human rights.

2.  
The Draft Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regards to Human Rights (draft norms):
2.1  
The draft norms (contained in document E/CN.4/Sub.2/2003/12/Rev.2) were drafted by

the Sub-Commission on the Promotion and Protection of Human Rights, a subsidiary body of the CHR consisting of 26 experts who act in their personal capacity and not as representatives of states. State representatives did not participate formally in the Sub-Commission process. The draft norms were adopted by the Sub-Commission in August 2003 and transmitted to the CHR for consideration during its 2004 session.  As is made clear in CHR decision 2004/116, the draft norms were not requested by the Commission and, as a draft proposal, have no legal standing.

2.2
Canada is of the view that the CHR should have an important role to play in the

development of any UN standards of corporate social responsibility with respect to human rights.  However, Canada has a number of concerns regarding the draft norms.  The first is that they purport to extend existing international human rights and other obligations of States to impose binding obligations on TNCs and other business enterprises.  A non-binding document, such as the draft norms, could not have this effect even if adopted by the Commission on Human Rights.   While international humanitarian law and international criminal law may have direct application to armed groups, individuals, or officers of business enterprises, international human rights law imposes obligations on States with respect to the human rights of individuals.  While State authorization of or complicity or acquiescence in the acts of non-state actors may entail State responsibility for human rights violations committed by such non-state actors, attempts to impose international human rights law obligations directly on non-state actors, such as business enterprises, not only go beyond the express language of, and the parties to, international human rights instruments, but tend to dilute the responsibilities of States to respect their international human rights obligations.

2.3  
Given that the existing international human rights legal framework imposes obligations

on States, and that the existing monitoring and enforcement mechanisms deal with States, shifting the responsibility to non-state actors such as business enterprises raises the prospect that States will be able to evade responsibility for ensuring respect for human rights within their territories and within their jurisdictions by shifting the burden to non-state actors in respect of which no enforcement machinery exists.  The Commission should urge States to ensure respect for their international human rights obligations through the development of a strong legal and institutional framework that ensures respect for human rights by all individuals and organizations.

2.4  
A second concern with the draft norms is that in many places, existing obligations under

international human rights law are misstated, or new obligations are posited which have not been established in international law. 

2.5
A third concern is that the draft norms deal with issues which lie beyond the competence

of the Commission on Human Rights, which has, for example, no mandate to consider questions relating to labour, anti-corruption, consumer protection, or environmental standards, issues which lie within the competence of other bodies.  These issues should be dealt with in other, more appropriate fora.  

2.6
A final general concern with the draft norms is that the Commission on Human Rights is

not equipped to fulfill the monitoring role proposed.  The resources of the UN human rights system are already over-stretched.  The  Commission should focus its efforts on urging States to comply with their international human rights obligations.

3. 
Scope and legal status of existing initiatives and standards relating to the responsibility of transnational corporations with regard to human rights:
The Corporate Social Responsibility Framework 
3.1
Most multilaterally-endorsed CSR initiatives include a human rights component: the Global Compact addresses human rights in very general terms; the OECD Guidelines for Multinational Enterprises mention human rights in the general policies section, elaborating primarily on the labour components; and other initiatives, such as the ILO Declaration on the Fundamental Principles and Rights at Work; the ILO Tripartite Declaration of Principles Concerning Multinational Enterprises and Society; and the Voluntary Principles on Security and Human Rights, are focussed on specific components of the human rights agenda.  Each of these initiatives are endorsed by differing combinations of governments, NGOs, labour unions and business enterprises and have differing follow-up mechanisms such as the National Contact Point for the OECD Guidelines for Multinational Enterprises.  These initiatives are not binding under international law.

3.2   For the most part however, the human rights sections of existing mechanisms are not as well developed as other components of the CSR agenda.  Even when read together, these sections are not sufficient to address the full range of human rights issues business enterprises often face when conducting business in many countries.  The development of human rights guidance or principles for companies is a necessary step in better defining the relationship between business enterprises and human rights and could complement State efforts to uphold their international human rights obligations.  

International Criminal Law
3.3
Reinforcing the responsibilities of states and advancing CSR initiatives are not by themselves sufficient to address the more specific issue of corporate involvement in the most serious crimes known to humankind: genocide, crimes against humanity and war crimes.  Under international law, individuals,  including corporate officers, can be held to account  (individually or jointly) for committing genocide, crimes against humanity or war crimes, as well as for ordering, soliciting, inducing, aiding, abetting or otherwise assisting in such crimes, contributing to the commission of such crimes by a group acting with a common purpose, or attempting  to commit such crimes.  In addition, superiors can be held liable for such crimes committed by individuals under their effective authority and control, as a result of failing to exercise control properly, and for failing to prevent or punish those who committed such crimes. 

3.4.  Under international criminal law, corporations (as opposed to individual corporate officers) cannot be prosecuted for committing genocide, crimes against humanity or war crimes.  The jurisdiction of the International Criminal Court (ICC) is governed by the doctrine of complementarity, under which the ICC will only act if a State is unwilling or unable to investigate or prosecute.  States may choose, in implementing the Rome Statute of the ICC into domestic law, to adopt legislation that permits corporations to be prosecuted for genocide, crimes against humanity and war crimes. 
4.
Options for strengthening standards on the responsibilities of business enterprises with regards to human rights:
4.1  An approach to business and human rights can be organized around three tranches of activity: 1) reinforcing the primary role of States in promoting and protecting human rights;  2) promoting and strengthening existing CSR mechanisms; and finally 3) better understanding the linkages between business enterprises and international crimes in States where governments are unable or unwilling to uphold their own laws.  While the CHR has an important role to play in each of these tranches of activity, in some cases the proposed work is beyond its mandate.  In all cases, the work should be conducted in close co-operation with relevant stakeholders such as business enterprises, NGOs, labour unions, governments and multilateral organizations.

4.2
1) Reinforcing the responsibility of States in the promotion and protection of human rights:  While States have the primary responsibility for the promotion and protection of human rights, a principal reason for the emergence of the CSR agenda is the failure or inability of States to uphold their international commitments either due to lack of resources or commitment.  Where relevant, the international community must more effectively hold States responsible for the human rights violations that take place within their territories and within their jurisdiction, including those situations where the private sector has played a role.  Better use must be made of institutions such as the United Nations General Assembly and the Commission on Human Rights, including the human rights special procedures, to encourage States to ensure that the activities of business enterprises within their jurisdictions do not result in violations of the State’s international human rights obligations, and to better understand the relationship between States, business enterprises, and human rights.  At the same time, such efforts must be complemented by initiatives to improve the capacity of States to set minimum standards to ensure that a stable and transparent environment for pro-CSR investment exists.  The O/UNHCHR and States should explore opportunities to work together to increase the capacity of States to regulate the conduct of business enterprises and to promote respect for human rights.

4.3
Clarify, Consolidate and Strengthen Existing CSR Framework: The emerging CSR framework is marked by numerous voluntary codes, moving benchmarks, and little in the way of public accountability.  There is much that can be done to improve and implement existing voluntary mechanisms in order to ensure that comprehensive guidance with respect to human rights is available to both States and business enterprises.  Next steps should include:


Clarify human rights guidance for business enterprises:  Notwithstanding the perception that there is a proliferation of CSR initiatives, one gap in the existing framework is an authoritative document outlining the full range of human rights considerations or principles companies should take into account when investing.  It is important that any new instrument or principles be targeted to the most relevant human rights issues, have credibility with stakeholders, be endorsed multilaterally and can be linked to existing multilateral initiatives. 

Consolidate CSR guidelines:  The numerous multilateral CSR instruments have resulted in a set of emerging CSR standards of varying detail and legitimacy.  In some cases these standards are widely recognized (corruption), others are fairly general and cover a range of issues (Global Compact and the OECD Guidelines for Multinational Enterprises) some are dealt with by specific initiatives (human rights and security) and several issues are not addressed at all (rebel groups).   Governments must take the lead in pulling together existing instruments and filling gaps in order to ensure an authoritative, coherent, comprehensive and easily accessible CSR framework exists from which industry and company codes can be derived. The Commission should support efforts to promote CSR through comprehensive and voluntary codes of conduct such as the UN Global Compact.


Strengthen existing CSR mechanisms: Given that most CSR initiatives are based on a voluntary model, in which companies decide what and to whom they report, and there is little public accountability, these initiatives are vulnerable to the criticism that they are simply public relations efforts.  One way to improve the accountability and strengthen the implementation of obligations is for companies participating in specific CSR initiatives to identify ways to make for those initiatives more binding on the companies that voluntarily subscribe to them.  The inclusion of implementation and performance obligations is a key and crucial component of the Kimberley Process.  In an effort to increase the credibility of the existing voluntary CSR mechanisms, Governments should lead the exploration of options to strengthen their implementation.

4.4 
Better understanding the linkages between business enterprises and international

crimes in States where governments are unable or unwilling to uphold their own laws:
There have been very few international prosecutions of corporate officers for genocide, crimes against humanity and war crimes, and therefore little precedent. Given the focus of international courts and tribunals on the prosecution of those who bear the greatest responsibility for these serious crimes, one key challenge is to trace the chain of responsibility through a corporation, including subsidiaries.  This poses similar, if not more complex, difficulties to tracing chains of military command.  A second issue is clarifying the ways in which corporate actors may be complicit in the commission of international crimes.  A further issue that deserves more exploration is the compensation of victims by corporations and corporate officers responsible for genocide, crimes against humanity and war crimes. 

Conclusion:ADVANCE \d 4The debate surrounding the relationship between human rights and the private sector is an important one and one that is still in early stages.  Therefore, the Commission on Human Rights should ensure that this debate continues.  The Office of the High Commissioner should ensure its upcoming report, or a subsequent one on business enterprises and human rights, fully examines various aspects of this issue including:



describing as a first step, the current nature and extent of legal obligations and accountabilities of business enterprises under international instruments and national legislative frameworks; 



defining the problems associated with the nature and effect of such obligations and accountabilities;



identifying the gaps that may need to be filled in order for business enterprises to better observe and promote human rights; and,



outlining possible options in order to fill these gaps from increasing the capacity and accountability of states to strengthening national or international legal instruments to reinforcing the CSR framework.

Such a report would not only build up a body of knowledge and analysis to better understand the issues, but more importantly pave the way forward for constructive discussions amongst interested parties to move ahead.

