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Definition of torture, and cruel, inhuman or degrading treatment or punishment under international law, and its implications for the rights of persons with disabilities.

Nora Sveaass, member of the Committee against Torture
Thank you for this very fine opportunity to get together and discuss these issues of high priority within the field of human rights. As a member of the UN Committee Against Torture (CAT) and also as a clinical psychologist, I find it particularly meaningful to be here today.
The following are some of the main – but briefly presented - points that I have found relevant to present here from the perspective and practice of the UN Committee against torture in a context of the rights of persons with disabilities. I will give special attention to the CAT General comment No. 2, “Implementation of article 2 by State parties”, adopted at the last session of the committee, in November 2007 (CAT/C/GC/2/CRP.1/Rev.4). Article 2 of the Convention against Torture (the Convention) specifies the absolute and non-derogable character of the prohibition of torture, as well as the obligation of the States parties to prevent torture and other cruel, inhuman or degrading treatment or punishment. CAT General comment No. 2 sums up the practice of the committee, and provides a framework for the many measures that must be taken on many different sectors of society in order to fulfill the obligations under the convention: “The Convention imposes obligations on States parties and not on individuals. States bear international responsibility for the acts and omissions of their officials and others, including private agents, private contractors, and others acting in official capacity or acting on behalf of the State, in conjunction with the state, under its direction or control, or otherwise under colour of law” (ibid.) (CAT/C/GC/2/CRP.1/Rev.4, § 15, p. 4). 
In the following I will refer to the definition of torture, the elements of this definition and some examples from the case law. I will refer to the General comment No. 2 as this has frequent and direct references to the rights of persons in hospitals and institutions, persons deprived of their liberty for different reasons and others made vulnerable, in relation to torture and ill-treatment. I will then provide examples of issues raised with States parties in relation to care, treatment and rights of persons with disabilities in connection to the consideration of the periodic reports. The focus will of course be on measures taken in order to prevent torture and ill-treatment, redress persons who have been subjected to this, what is done to hold those found responsible accountable and what is done to improve conditions and develop ways of care and treatment.

The definition of torture

Article I of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment and Punishment (1984).
1. For the purposes of this Convention, the term "torture" means any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. It does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions. 

The main elements of the definition of torture are:

· Pain or suffering
· Intention
· Purpose
· Public officials or persons acting in an official capacity
From the Case law of the Committee against torture

-     Pain or suffering must be severe and may be physical or mental by nature 
· Intention: The perpetrator must intend to cause the high level of pain and suffering in order for it to be classified as “torture”. It may be sufficient if one is reckless as to whether one is causing extreme pain and suffering. It will not suffice for one to be negligent over whether one is causing extreme pain and suffering. Therefore, an act will not ordinarily constitute torture if that same act is unlikely to cause great suffering to an ordinary person, as the perpetrator is unlikely to have the requisite intention to cause extreme pain. If however the perpetrator is aware of the particular sensitivities of the victim, then the relevant act may constitute torture (my italics).

· Purpose: A “purpose” relates to the motivation or the reason behind the infliction of pain and suffering. Article 1 requires that there be a “purpose” for the act of torture, and provides a non-exhaustive list of relevant purposes (obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind)

· Acts and Omissions: It seems likely that the definition extends to both acts and omissions. For example, the long term deliberate withholding of food should satisfy the definition.

· Public Officials or Persons Acting in an Official Capacity: The definition contains four levels of involvement which may render an official implicit in the act of torture. Those levels, in order of level of involvement (from highest to lowest) are:

· infliction

· instigation

· consent

· acquiescence
These differential levels with regard to involvement and responsibility of public officials or persons acting in an official capacity are highly important in relation to instances of torture and ill-treatment in different contexts of custody or control. 
The state bears a clear obligation to prohibit, prevent and redress torture and ill-treatment. Article 2 of the Convention states the following: 1. Each State Party shall take effective legislative, administrative, judicial or other measures to prevent acts of torture in any territory under its jurisdiction. 2. No exceptional circumstances whatsoever, whether a state of war or a threat of war, internal political in stability or any other public emergency, may be invoked as a justification of torture. 3. An order from a superior officer or a public authority may not be invoked as a justification of torture.
Referring again to the General Comment No. 2 to article 2, on the responsibility of the state in situations where health and health care is involved, including when private agents and private contractors are engaged, the following is stated:  “Accordingly each State party should prohibit, prevent and redress torture and ill-treatment in all contexts of custody or control, for example in prisons, hospitals, schools, institutions that engage in the care of children, the aged, the mentally ill or disabled, in military service, and other institutions as well as contexts where failure of the state to intervene encourages and enhances the danger of privately inflicted harm” (CAT/C/GC/2/CRP.1/Rev.4, § 15, p. 4). 
The responsibility of non-State official and private actors is emphasized also in the said General Comment on page 5, § 18: “where State authorities or others acting in official capacity or under color of law, know or have reasonable grounds to believe that acts of torture or other ill-treatment are being committed by non-State officials or private actors and they fail to exercise due diligence to prevent, investigate, prosecute and punish such non-State officials or private actors consistently with this Convention, the State bears responsibility …..” and further  – “Since the failure of the State to exercise due diligence to intervene stop, sanction and provide remedies to victims to torture facilitates and enables non-State actors to commit acts impermissible under the Convention with impunity, the State’s indifference or inaction provides a form of encouragement and/or de facto permission”.

It is also argued – and again this is of relevance in relation to treatment given to and conditions offered to persons with disabilities – that “The obligation to prevent torture and other cruel, inhuman or degrading treatment or punishment under article 16- paragraph 1, are interdependent , indivisible and interrelated”, that “the obligation to prevent ill-treatment in practice overlaps with and is largely congruent with the obligation to prevent torture” and that “In practice, the definitional threshold between ill-treatment and torture is often not clear” (CAT/C/GC/2/CRP.1/Rev.4, § 3, p. 1).
The clear obligation also to redress persons who in a context of institutionalization and treatment, have been subjected to torture or ill-treatment in places under control of private actors, as stated in the quotations above, is highly relevant and significant for the discussion we are having here today. 

It is based on the jurisprudence of the committee and the principles laid down in the general comments that a number of issues in relation to torture and ill-treatment, and the rights of people with mental disabilities, are raised. In the following, some of these issues are exemplified.

Questions, Concerns and Concluding observations in relation to the field of psychiatry 
As part of the preparations for the considerations of periodic reports presented to the Committee against Torture by the state parties, a list of issues is prepared, and sent to the State party 6 months prior to the meeting in Geneva. This means that questions in relation to the rights of persons with disabilities can be raised both in the list of issues and during the dialogue with the State party. Another important part of the Committee’s preparation is represented by a number of additional reports, both from UN agencies, other international human rights bodies, as well as from non-governmental organizations provided to us. These play a crucial role as the reports present information to the Committee with regarding rights, conditions and health care to people with mental health problems, and especially about what does not function as intended. Among these, the reports from The European Committee for the Prevention of Torture (CPT) frequently contain extensive and thorough information about the situation in psychiatric hospitals in the European countries that are visited. Also the answers from the state parties to the reports from CPT, provide the Committee with important information that lays ground for a number of questions, evaluations, and presentations of suggestions. 
In the following I will refer to some of the questions that are frequently asked in relation to the situation for persons primarily within psychiatric health care. I will refer to the concerns raised in the dialogues and to the recommendations given in the concluding observations that are adopted when the considerations and dialogues have taken place. The examples here, represent a limited number of such questions, but the intention is to exemplify the kind of concerns that the committee has first of all in relation to psychiatric treatment – and especially involuntary treatment and medical care in closed units. 
1. Laws, regulation and safeguard governing the psychiatric field 
Questions regarding legal safeguards to persons deprived of their liberty in hospitals as well as detention are frequently raised also as part of the list of issues sent in advance. These will be followed up by the questions raised during the dialogues:

“what is the existing legislation in relation to the rights of and care of psychiatric patient, when will planned bills etc be adopted and put into practice, and how do these relate to other similar bills?”
Such a question was recently asked in relation to Estonia. The report informed us that new bills had been presented as a consequence of an Inter-European collaboration, but these had nevertheless not been adopted at the time of the considerations, in November 2007. When this question was raised, the committee was informed that this matter would be revised very soon.

In consideration of the report from Cyprus in 2002, the question was raised regarding new measures taken to give effect to the newly adopted Psychiatric Treatment Law, Paragraph(s) 4 , CAT/C/CR/29/1 (CAT, 2002).  
When considering the report from Japan in 2007 concerns were raised in relation to persons deprived of their liberty and persons with disabilities. 
c) role played by designated private psychiatrists in private hospitals in issuing detention orders for individuals with mental disabilities, and the insufficient judicial control over detention orders, management of private mental health institutions and complaints by patients concerning acts of torture or ill-treatment

Furthermore the State party was recommended to 

r) take all necessary measures to ensure effective and thorough judicial control over detention procedures in public and private mental health institutions    
Paragraph(s) 26 
CAT/C/JPN/CO/1 (CAT, 2007)
Likewise in the consideration of the reports from Italy, Estonia and Latvia, questions were raised regarding legislation and procedures in relation to involuntary treatment / institutionalization in psychiatric hospitals:

· who has the mandate to decide

· how many must  consent – two or three doctors

· the right to independent doctor

· the right to legal counsel 

· when is a legal body introduced in the process

· when is a new evaluation of the decision regarding involuntary treatment  done
· what are the rights and the possibilities to appeal

Questions in relation to the conditions under which patients have been transported to hospitals have also been raised. 

When considering Bulgaria’s report in 2004, the following was observed and presented as a concern: 

c) poor conditions in homes for persons with mental disabilities and insufficient steps taken thus far by authorities to address this situation, including failure to amend legislation relating to involuntary placement in such institution for purposes of evaluation and lack of judicial appeal and review procedures
The State party was consequently recommended to

r) undertake all necessary measures to address situation in homes and hospitals of persons with mental disabilities to ensure that living conditions, therapy and rehabilitation provided are not in violation of requirements of CAT 
r) ensure that placement of children in social care homes is regularly reviewed 
r) provide monitoring and reassessment of diagnoses by specialists, with appropriate appeal procedures 

Paragraph(s) 6 
CAT/C/CR/32/6 (CAT, 2004)
2. Conditions in psychiatric hospitals

A number of questions have been raised with regard to the general conditions in psychiatric hospitals and facilities. The concerns here expressed had to do with: 

1. general living conditions, that is physical conditions in relation to room and accommodation, general health care, food, exercise, options for coming outdoors
2. inter-patient violence and safety
In 2007 the committee adopted concluding observations regarding the existing conditions in psychiatric hospitals and institutions in relation to various States parties: 
· Concluding Observations on Latvia, (2007) CAT/C/LVA/CO/2, para 15.;
· Concluding observations on Russia, (2007) CAT/C/RUS/CO/4, para 18,
· Concluding Observations on Japan (2007),  CAT/C/JPN/CO/1 para. 18 (d), 20 (d) and 26; 
· Concluding Observations on Estonia, (2007) CAT/C/EST/CO/4, para 15 and 24; 
And earlier 

· Concluding Observations on Bulgaria (2004), CAT/C/CR/32/6/ para 5 (e) and 6 (e); 

Example from concluding observations: Conditions 
When considering the Russian Federation’s report, the following was communicated to the State party:

“Despite efforts undertaken by State to improve situation 


c) there continue to be inadequate living conditions in psychiatric hospitals for patients, including children, and there is also overcrowding in such institutions, which may be tantamount to inhuman or degrading treatment, as well as lengthy periods of confinement“

The recommendation was

r) further develop outpatient services to reduce problem of overcrowded psychiatric hospitals and reduce time of hospitalization as well as take appropriate measures to improve living conditions in inpatient institutions, for all patients, including children

Russian Federation
Paragraph(s) 18 
CAT/C/RUS/CO/4 (CAT, 2007)
Example from concerns and concluding observation: Inter patient violence 
c) isolated cases of ill-treatment of detainees by officials still occur in police stations 
c) although violence, including sexual violence, between prisoners in detention facilities and between patients in psychiatric facilities has diminished, high risk of such incidents still remains 
c) conditions in old police detention centres
Recommendation: 

“r) ensure close monitoring of inter-prisoner and inter-patient violence, including sexual violence, in detention and psychiatric facilities, with view to preventing them”
Estoni, 2002
Paragraph(s) 6 
CAT/C/CR/29/5 (CAT, 2002)
3. Use of restraints 
Questions regarding use of restraints, for instance belts, straight jackets, cage beds are presented, medication and operations as well as use of arms etc. 
Questions will relate both to the use of restraints referred to in a context of therapy, but also to restraints used as disciplinary measures. Rules and conditions surrounding the application of ECT Electro convulsion therapy (ECT), as well as questions in relation to psychosurgery, especially irreversible treatments and interventions, such as lobotomy, sterilization and abortion have been posed. But there is no doubt that these questions can be more frequent and concise. 
Isolation both in hospitals and places of detention is a more frequent subject in the considerations. Here the focus will be on particular groups being isolated, time and conditions, monitoring and last but not least, statistics an overview mechanisms. 

Example: 

 “The Committee expressed concern about conditions of detention including the use of restraints or isolation; insufficient oversight and monitoring as well as inadequate complaint mechanisms. It recommended the improvement of the living conditions; the elaboration of guidelines on use of restraints, limiting the use of solitary confinement as a measure of last resort, under strict supervision and with a possibility of judicial review; and judicial control over detention procedures in public and private mental health institutions. It recommended as well visits of independent monitoring bodies to psychiatric hospitals and alternative forms of community based treatment. The Committee had in the past concluded that uninformed and involuntary sterilization of Roma women might be as severe as to contravene Art. 1 of CAT. It has condemned as well “the prevalence of violence against women and girls, including domestic violence”. 

Concluding Observations on Czech Republic (1994), CAT/C.CR/32/2 para 5.

When considering Japan’s periodic report, the following concerns were raised: 

“allegations of continuous prolonged use of solitary confinement, despite the new provisions of the 2005 Act on Penal Institutions and the Treatment of Sentenced Inmates limiting its use 
c) in particular, the Committee is concerned at: 
- de facto absence of a time limit for solitary confinement, as there is no limit on the renewal of the three-month rule; 
- number of detainees who have been in isolation for over 10 years, with one case exceeding 42 years; 
- allegations of the use of solitary confinement as a punishment; 
- inadequate screening of inmates subject to solitary confinement for mental illness; 
- lack of effective recourse procedures against decisions imposing solitary confinement upon persons serving sentences; 
- absence of criteria to determine the need for solitary confinement”

Paragraph(s) 18 
CAT/C/JPN/CO/1 (CAT, 2007)
Example: Restraints

(d) The State party keep under constant review the use of instruments of restraint that may cause unnecessary pain and humiliation, and ensure that their use is appropriately recorded;

(CAT/C/SR.444, 447 and 451), 2000
As the examples show, concerns are raised and recommendations in connection to restraints, both physical and chemical restraints, and isolation. The requests may also be included as follow up issues, where information with regard to statistics is asked for. 
4. Alternative treatment methods

Questions are raised, both in list of issues and during the considerations, as to the development and research regarding alternative methods to forced hospitalization and forced therapeutic measures. Also alternatives to hospitalization, community based treatment, training and education provided to the groups of patients, and what measures are taken to prevent patients from becoming chronically ill and living their lives in hospitals. 

The reports of CPT often include recommendations regarding treatment methods, referring to hospitals and institutions where there is lack of activities and every-day training, little contact or activity in the community, little contact with family and reduced focus on training and education, preparing people for life after hospital. The importance of including both as part of the training of personnel and as part of treatment offered to patient, new methods, community based and with activities and training, is often referred to in the CPT reports. These issues are often included in CATs considerations and dialogues with the state parties.
5. Independent monitoring bodies

A concern that is frequently raised relates to insufficient oversight and monitoring as well as inadequate complaint mechanisms.

Questions are asked about what are the bodies that monitor closed psychiatric institutions, how frequently places where people are involuntary hospitalized are visited, what happens to their recommendations and what are the possibilities for the hospitalized to use the monitoring bodies. 

To whom do the monitoring bodies report?

What are the reporting procedures?

How are their evaluations made known?

What are the possibilities for persons that are restrained or under the influence of drugs to have contact with independent bodies? 
When the report of South Africa was considered in 2006, the Committee requested 

“information on existing training programmes for law enforcement officials and on monitoring mechanisms in mental health and other welfare institutions as well as on measures to prevent and prohibit production, trade and use of equipment specifically designed to inflict torture or other cruel, inhuman or degrading treatment” 

Paragraph(s) 28 
CAT/C/ZAF/CO/1 (CAT, 2006)
6. Possibilities to appeal for hospitalized

What are the possibilities for people who are hospitalized to complain? Are adequate complaint mechanisms established?
· Is there a real option for appeal of the hospitalized?

· Are their voices heard?

· What is done in relation to their own possibilities regarding consent etc to certain forms of treatment

· What happens when patients wish to appeal, present complaints?

7. Contact with family, legal counsel or other health personnel
What is the possibility of the hospitalized to have regular contact with family, options for legal personnel or other medical expert at own choice?

What are their rights to independent doctors and legal counsel?
What are the possibilities to see family?

8. Investigations of complaints

A concern that is often referred to is the existence of swift and independent investigations when complaints have been lodged, or allegations of ill-treatment or other misbehavior have been presented.

-  What are the procedures for complaints?
-  Are there swift, independent investigations when complaints are lodged?
-  What are the consequences for those found guilty?

-  What about whistle blowers?
-  Are the personnel equipped with name badges in order to be identified?
9. The right to compensation and redress
One principle, stated in the convention, article 14 is the right to redress and compensation. “1. Each State Party shall ensure in its legal system that the victim of an act of torture obtains redress and has an enforceable right to fair and adequate compensation, including the means for as full rehabilitation as possible. In the event of the death of the victim as a result of an act of torture, his dependants shall be entitled to compensation.”
Are patients who have been exposed to torture or CIDT provided with their right to complain and receive compensation, including rehabilitation? What are the examples the state party can present in relation to compensation or redress to former patients, due to unlawful or wrongdoing with respect to hospitalization, forced treatment etc.

10. Statistics

There is always a strong focus on the available statistics regarding important rights and safeguards, and how violations are dealt with and recorded. 

What are the statistics available in relation to 
- hospitalized persons under involuntary treatment

- use of restraint measures

- isolation and seclusion

- use of Electro Convulsion Therapy (ECT) etc

- overview over cases reported, appeals lodged

- complaints investigated

- sanctions given

Example: Statistics 
With Estonia the following concern was raised: 

c) no specific body seems to be in charge of collecting data in detention facilities, whether police stations, prisons or psychiatric facilities
Estonia was recommended to  


(r)
Create a mechanism for the collection and analysis of data on matters relating to the Convention in detention and psychiatric facilities;

Estonia 2002, CAT/C/CR/29/5
Example: Information

(g) Provide the Committee in its next periodic report with statistical information on persons confined in State institutions, both civilian and military, for purposes of detention, correction, psychiatric health, specialized education, etc., with data disaggregated by, inter alia, by age, ethnicity, gender and geographical region;

Slovakia, A/56/44(SUPP) (CAT, 2001)
11. Training of personnel and availability of qualified personnel 

Article 10 of convention states the following. 

1. Each State Party shall ensure that education and information regarding the prohibition against torture are fully included in the training of law enforcement personnel, civil or military, medical personnel, public officials and other persons who may be involved in the custody, interrogation or treatment of any individual subjected to any form of arrest, detention or imprisonment. 

2. Each State Party shall include this prohibition in the rules or instructions issued in regard to the duties and functions of any such person. 

​A question always asked by the Committee relates to extent to which health personnel and other relevant professionals are trained and regularly supervised on human rights. The focus is not only on how training and supervision are practiced but also what monitoring methods and ways of evaluating effect of training.
· Training to know the Human Rights Conventions

· Training to detect and disclose torture or cruel inhuman or degrading treatment

· Training related to how to deal with it when detected

Example: Education


(c)
The State party continue its education and information efforts for law enforcement personnel regarding the prohibition against torture and further improve its efforts in training, especially of police, prison officers and prison medical personnel;

 (CAT/C/SR.444, 447 and 451), 2000
Example: Training

(b)
Ensure that law enforcement, judicial, medical and other personnel who are involved in the custody, detention, interrogation and treatment of detainees or psychiatric patients are trained with regard to the prohibition of torture and that their recertification includes both verification of their awareness of the Convention’s requirements and a review of their records in treating detainees or patients.  Training should include developing the skills needed to recognize the sequelae of torture;

CAT/C/CR/29/5
Example: Availability
Belgium was confronted with the following concern:

c) information on lack of access to medical care in prisons, including psychiatric and psychological care, particularly as result of lack of qualified and available staff
Paragraph(s) 5 
CAT/C/CR/30/6 (CAT, 2003)
When considering Ecuador’s report in 2006, the following concerns were raised:

c) State has not yet instituted programme of training for judicial personnel, Public Prosecutor's Office, police and prison staff, including medical, psychiatric and psychological personnel, in principles and rules for protection of human rights in treatment of prisoners, as called for by Inter‑American Court of Human Rights in judgement of 7 September 2004

Paragraph(s) 22 
CAT/C/ECU/CO/3 (CAT, 2006)
In relation to the report of Estonia, 2002, the following recommendation was made:

r) ensure law enforcement, judicial, medical and other personnel who are involved in custody, detention, interrogation and treatment of detainees or psychiatric patients are trained with regard to prohibition of torture and that their recertification includes both verification of their awareness of CAT's requirements and review of their records in treating detainees or patients 
r) training should include developing skills needed to recognize sequelae of torture
Paragraph(s) 6
CAT/C/CR/29/5
12. Availability and use of new knowledge – research

An important condition for enhancing the services and respecting the rights of the patients relates to the flow and availability of information and knowledge with regard to therapy methods as well as general care. 

What is done to develop knew information, how is new knowledge and new practices in methods of therapy disseminated?
Is new knowledge implemented?

Is it made available for the personnel working on this area?
13. Policy plans

Most State-parties to the Convention present policy plans and ideas on a number of vital issues. These may include policy plans to combat violence against women, policy plans on corporal punishment of children etc. And at times there is reference to plans at different levels referring to aspects of health care services. A question that the Committee has sometimes asked relates to this – what are the policy plans of the state party with regard to psychiatric treatment, psychiatric hospitals, out-patient treatment etc. And do these plans include training, supervision, monitoring and evaluation. When will the plans be implemented and what is the main focus of them?

Concluding comments
With this overview of some of the issues raised by CAT when considering the periodic reports, I hope to have given a picture of  some of the areas that can be focused in relation to the rights of persons with disabilities. In my presentation I have primarily focused on the rights of persons with mental disabilities, and less on other types of disabilities. This does not reflect any priority but rather that the prevention of abuse and ill-treatment in the care of persons with mental disabilities represents a particular challenge. Serious human rights violations have been documented over and over in psychiatric hospitals and in systems of care for persons with mental disabilities. Lack of safeguards, lack of knowledge and alternative methods, and professional ideologies have over the time lead to abuse, torture and ill-treatment of persons with disabilities, in hospitals as well as in other vulnerable situations. 

It is therefore an issue of high priority to strengthen the work involved in preventing torture and other ill-treatment of persons with disabilities. An important part of any preventive work is to require independent and thorough investigations when allegations of torture or ill-treatment have been raised, that measures are taken to change the situations and that those found guilty are punished accordingly. In addition, those subject to the violations have a right to be redressed. The CAT aims at having a clear focus particularly on the legal safeguards governing the rights and the care of persons with disabilities, specifically persons deprived of their liberty in psychiatric hospitals or other institutions, as well as on the existence and practice of independent oversight mechanisms. In addition there must be a permanent focus on the ways in which rights and safeguards are implemented. This work, also within the context of CAT can must be strengthened and further developed. The Convention now ratified on the rights of persons with disabilities represents a strong and important reminder in this respect. 
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