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To Enhance the Full Realization of the Rights of Persons with Disabilities 

under the CRPD: The Case of Thailand

The paper provides the background of national framework for the implementation of international human rights obligations and monitoring mechanisms in Thailand. Since the country subscribes to the dualist system in which international law and obligations need to be translated into national legislation to give effect within the domestic legal system, the paper explains how the rights of persons with disabilities as recognized by the Convention on the Rights of Persons with Disabilities (CRPD) and also guaranteed by the National Constitution can be realized. Nevertheless, with progressive constitutional and domestic laws and also implementing and monitoring institutions in place, Thailand has both opportunities and challenges to the realization of the full potential of the Convention. The paper further illustrates how the National Human Rights Commission of Thailand (NHRCT) as a national independent mechanism to undertake obligations under article 33, paragraph 2 of the CRPD, can contribute, together with other agencies, to achieve the spirit of the Convention and the Constitution as well.  

The national framework of Thailand: Mechanisms to implement international human rights obligations and to monitor their compliances

Thailand has ratified the Convention on the Rights of Persons with Disabilities (CRPD) on 29 July 2008. The Convention requires, under article 33, that Thailand as State Party shall designate one or more focal points within government for the implementation of its obligations and also one or more independent mechanisms to promote, protect and monitor implementation. 

In Thailand, the Promotion and the Development of the Quality of Life of Persons with Disabilities Act B.E. 2550 (2007), which was promulgated in September 2007, mostly encompassed the object and purpose of the CRPD. The Act also established the National Committee chaired by the Prime Minister with its members comprising heads of government agencies concerned, independent experts, and persons from representative organizations of persons with disabilities. The National Committee has powers and duties to promote and enhance persons with disabilities’ quality of life through the formation of public policies, plans of action and programmes and to provide resources including financial support to such activities. The National Committee also has to issue regulations and code of practices for government and private agencies to widely and equally provide technical supports, funds, services and facilities for persons with disabilities. Any existing act of discrimination and unfair practice against them shall be reviewed and prohibited by the Committee. 

The Act also designated Secretary-General of the National Office for the Empowerment of Persons with Disabilities as the National Committee’s secretary. The Office, which was recently established by separating from its former structure with its own budget and staff, will serve as national focal point on the matter. It has been agreed between the Office and the National Human Rights Commission of Thailand (NHRCT) that, the NHRCT will fulfill the functions as mentioned in article 33, paragraph 2 of the CRPD. In fact, since the ratification of the CRPD, the NHRCT has expressed its readiness to monitor the compliance of the CRPD obligations. 

Constitutionally, the NHRCT is mandated to scrutinize and report the commission or omission of acts which violate human rights or which do not comply with obligations under international treaties to which Thailand is a party, and recommend appropriate remedial measures to the person or agency committing or omitting such acts to take action.  

Similar to many countries, Thailand has adopted the dualist system in which international obligations are not automatically included as part of the national legal system unless they are transformed into domestic laws. It is; therefore, important to refer to the 2007 Constitution which also provides national framework and legal protection of basic rights and fundamental freedoms, particularly of persons with disabilities. Article 4 of the Constitution stipulates that human dignity, rights and liberties and equalities of the people shall be respected. Article 30 guarantees that all persons are equal before the law and the discrimination against others on the grounds of differences in origin, race, language, sex, age, disability, physical or health condition, personal status, economic and social standing, religious belief, education and political view shall be prohibited. Specifically, to enjoy equal rights with other groups in society, persons with disabilities shall have the right to receive free education provided by State not less than 12 years, and the right to have access to public welfare and conveniences provided by State as stated in Section 49 and 54 respectively. State shall also pursue directive principles of its policies to provide aids and welfare to persons with disabilities and the House of Representatives in the consideration of any bill related to persons with disabilities shall allow members of their representative organizations not less than one-third of the Ad-Hoc Committee to take part. 

In sum, the obligations of the CRPD have been incorporated in the constitution and other domestic laws; and the national framework of implementation and monitoring may be summarized as follows: 

· Implementing organizations


As mentioned above, the National Committee was established by the Development of the Quality of Life of Persons with Disabilities Act B.E. 2550 (2007), with the National Office for the Empowerment of Persons with Disabilities as secretary will be a focal point or principal entity within government to implement and co-ordinate government activities related to disabilities. 

In carry out the duties, the National Committee has the authority, under article 11 of the Promotion and the Development of the Quality of Life of Persons with Disabilities Act B.E. 2550 (2007), to appoint Sub-Committees in all provinces to help promote and enhance persons with disabilities’ quality of life. More Sub-Committees can also be appointed in accordance with the types of disability.  It is also equally important that the National Committee is in the process to establish the Sub-Committee against Discrimination, which is expected to have the power to receive and consider complaints from persons with disabilities and their representative organizations in accordance with articles 15, 16, 17 of the Promotion and the Development of the Quality of Life of Persons with Disabilities Act B.E. 2550 (2007). However, it is still ambivalent to what extent conflicting parties will be bound by the Sub-Committee’s decisions since the complaints can be submitted without prejudice of the injured party to file his/her case to the courts of law. In addition, the power to enforce the Sub-Committee’s decisions is still questionable. 

It is also worth noting that, under the 2007 Constitution, the State is required to promote and support decentralization where local government organizations and communities may attain self-independence and self-determination and take part in implementation of State policies. The local government organizations can develop its own initiatives for the development of local economies, public utilities and facilities systems, public welfare and education. In addition, the Constitution requires the law delineating powers and duties between the Central Administration, Provincial Administration and local government organizations, including the allocation of revenues. In addition, the Constitution provides tools for people to have greater self-determination and participation in public policies and affairs. For example, people can gather 10,000 signatures to propose draft law to the Parliament. People are also entitled to have referendum in matters which affect national or public interest, or to vote in removing members of local assembly, local administrative committee or local government organizations. In this sense, direct democracy is enhanced and local government organizations and communities have great potentials in translating the CRPD obligations into real practices, especially for people at the grassroots level. 

· Monitoring framework
The 2007 Constitution stipulated that a number of independent agencies have their roles in ensuring and safeguarding people’s rights and freedoms as guaranteed therein as follows:

1) The Courts:  The Constitutional Court has specific mandates to consider nullifying provisions of any law, rule or regulation, which is contrary or inconsistent with the Constitution. Importantly, any person whose rights and liberties recognized by the Constitution are violated can submit a motion, after exhausting other means, for the Court’s decision that a provision of law is unconstitutional. The Constitutional Court can also make decision when there is a conflict regarding powers and duties between the National Assembly, the Council of Ministers and the Constitutional organs. In terms of the Administrative Court, it has the jurisdiction to try and adjudicate cases of dispute between a government/state agency and a local government organization on one part, and a private individual on the other part as a consequence of the exercise of an administrative power or a pursuit of an administrative act. In sum, persons with disabilities can seek reparation or restitution from government/state agencies and local government organizations if they feel that their rights as guaranteed by the Constitution are violated through the submission of their case(s) to the Constitutional and the Administrative Courts in accordance with procedures provided by the Constitution or the law concerned.

2) Ombudspersons: They have the power to consider and inquire into complaints for fact finding when government or state agencies or their employees, including local government organizations, fail to perform in accordance with the law or perform beyond their duties as provided by the law. In addition, they can monitor, evaluate and prepare recommendations on the compliance with the Constitution. They also have mandate to investigate a case without complaint if it is considered as a threat to cause damage to the public at large or a need to safeguard public’s interests. The Ombudspersons have the power to refer the matter to the Constitutional Court when any provisions of law raise the question of constitutionality or to the Administrative Court when any by-law, order or any act of government or state agencies raise the question of constitutionality. 

Although the functions of the Ombudspersons do not directly refer to the promotion and protection of human rights, it is understandable that any person who feels that his/her rights guaranteed by the Constitution are injured from the commission or omission of government or state agencies, not the private organizations or individuals, can submit the case for the Ombudspersons’ investigation. 

3) National Human Rights Commission:  The NHRCT has direct mandates to promote and protect human rights as guaranteed by the Constitution and the international human rights obligations to which Thailand is party. It has the mandate to examine and report the commission or omission of acts which violate human rights, to propose policies and recommendations with regard to the revision of laws and policies to the Parliament and the government, to promote education, researches and the dissemination of knowledge on human rights, to promote co-operation and co-ordination among government agencies, private organizations, and other organizations in the field of human rights. The NHRCT has the increasing mandates to refer matters to the Constitutional Court and the Administrative Court when any provision of law, order, or administrative act is deemed as affecting or violating human rights or raises a question of constitutionality.  The Commission can also file a lawsuit to the Court of Justice on behalf of an injured person for the benefit of the public at large. With its quasi-judicial competence, the NHRCT can act as mediator to seek settlement, summon a government agency, state agency or state enterprise to give facts or opinions, or to deliver objects, documents or other related evidence, or to send a representative to give statements, and also require a person or agency to comply with their recommendations within the specified period when the violation occurs. Penalties are imposed on those who fail to give cooperation or obstruct the performance of duties. 
· Other important entities
Article 33 paragraphs 1 and 2 should not be regarded as stand-alone provisions without paragraph 3, which recognizes the role of civil society, especially persons with disabilities and their representative organizations, to involve and fully participate in monitoring process.

In Thailand, the vibrant roles of civil society and persons with disabilities organizations have always been instrumental to the landmark achievement in social recognition of the rights of persons with disabilities. For example, the enhancement of the quality of life of persons with disabilities was first addressed in the Fourth National Economic and Social Development Plan in 1981.  Two years later, there was for the fist time the National Conference of All Persons of Disabilities, resulting in the establishment of the Council of Disabled People of Thailand. In 1991, as a result of the collaboration between government agencies and representative organizations of persons with disabilities, the first Rehabilitation and the Enhancement of Persons with Disabilities Act was promulgated. The Act was a vital social tool which concretely recognized the rights and opportunities of persons with disabilities in terms of social welfare, medical rehabilitation and development, the opportunity for education and employment, and the reduction of social barriers. In the drafting process of the 2007 Constitution, persons with disabilities organizations joined efforts to push forward the provisions to prohibit discrimination on the ground of disability and their rights to have the opportunity and to get access to social welfare and facilities as stipulated in Section 30 and 54 of the Constitution. Subsequently, the first Rehabilitation and the Enhancement of Persons with Disabilities Act was amended in light of the constitutional provisions. The amendment is the paradigm shift of the so-called “medical model of disability”, primarily focusing on areas of health, prevention of disability, rehabilitation and social welfare to “social model ability”, which emphasized the importance of addressing social barriers, apart from individual improvement. They include believes, values, the recognition of differences and the worth of persons with disabilities, the provision of environment to accommodate all different persons and the equal opportunity for all. The prominent blind figure, Mr. Montien Boontan, who also played an active role in drafting the CRPD, is now a Senator and continues to actively work on the legislation and by-laws to ensure that the rights of persons with disabilities are adequately protected and enhanced by laws. At present, there are two landmark pieces of legislation i.e. the Development of the Quality of Life of Persons with Disabilities Act B.E. 2550 (2007) and the Provision of Education for Persons with Disabilities Act B.E. 2551 (2008). Additionally, over 20 by-laws were now issued to make the provisions in the Acts applicable at the operational level in different government agencies. 
In addition, the role of academic and research institutes must also be recognized when one refers to the progress of the promotion and protection of the rights of persons with disabilities in Thailand over the last decade. Knowledge is vital to sustainable progress and improvement of national systems in providing services and facilities for persons with disabilities. In 1939, the first school for the blind was established, and fifty years later, Sirindhorn Institute was set up under the Ministry of Health with the objective to conduct research and development in the provision of medical services and rehabilitation system for persons with disabilities. In 1993, Ratchasuda College of Mahidol University was established to provide higher education for persons with disabilities. At present, there are a number of programmes and projects conducted with the co-operation of government agencies, academic and research institutions and networks of persons with disabilities organizations to raise awareness and form social movement to reduce barriers faced by persons of disabilities. 

Situation of persons with disabilities and challenges in Thailand

Thailand carried out the survey on persons with disabilities in 1974 under the category of health and social welfare. In 2002, it was for the first time that data was specifically collected under the category of persons with disabilities or people in difficult situations indicated by visible physical impairments. In 2007, the survey on persons with disabilities was still based on the notion of traditional understanding of disability or difficulties to conduct daily life activities. The survey gradually covered social conditions, their environment and access to necessary welfare and facilities. Nevertheless, it has yet to adopt the notion to conceive disability as a social phenomenon in which barriers, be they legal, physical, attitudinal and others, hinder persons with a diverse range of impairments to fully participate in society and to enjoy their basic rights and freedoms. 

The 2007 statistics; however, indicated that, among 1.9 million out of the population of 65.6 million, there were more persons with disabilities in poverty-stricken areas i.e. in the north and northeast. The number of persons with disabilities increased in the more ageing population. Ninety-seven per cent of persons with disabilities found themselves in poor health. Their opportunity for education is also limited. There was only 18.3 per cent of persons with disabilities who were in educational institutions and only 0.5 per cent at the higher level. In terms of employment, 35.2 per cent or 0.6 million persons with disabilities were employed. Most of them worked in agricultural and fishery sectors. Their low and insecure income directly affected their independent living and security of their family members. 

Apart from the above data, there are also other phenomena which pose  challenges to the realization of the rights of persons with disabilities in Thailand. For example,  

· The enactment of legislation to safeguard the rights of persons with disabilities does not guarantee that politicians recognize the matter. For example, there are only few policy platforms which deal with the subject. The budget for the programmes and projects concerning persons with disabilities constituted less than 0.25 per cent of the whole national budget. 

· Despite the enactment of legislation and the issuance of various by-laws and regulations, there are still a number of barriers at the operational level to hinder persons with disabilities to enjoy their rights and equal opportunity. For example, persons with disabilities were not qualified to apply for certain positions in public services such as state attorney and judicial officer for the reason that their impairment is the obstacle to effectively conduct the duty. The opportunity for persons with disabilities in workplaces is also limited. The ratio to employ them in workplace as required by law is still high (200:1) when compared with other countries (50:1). 

· Although the concept of inclusive education is recognized, the quality of education and the provision of educational facilities are not evenly provided and up to standards, especially at small schools in remote areas. 

· The concept of universal design is not well recognized among professionals and; therefore, not widely applied in infra-structure construction or daily-used materials. 

· The gap to get social welfare and access to facilities between persons with disabilities in cities and rural areas is comparatively widening.  Their independent living is restricted due to a number of barriers such as inadequate facilities and the lack of personal assistants, welfare and income. 

· The social attitude towards disabilities is somehow a myth. Many people view that persons with disabilities deserve compassion instead of the respect for a person with differences. Persons with disabilities and their relatives or guardians also regard themselves as the unfortunates and do not want to take part in social life or public activities. This is exemplified by their unwillingness to register their names with the authority to receive monthly payment. 

· It is also reported that persons with disabilities frequently face violence in family, and a number of females suffered sexual violence from their relatives or acquaintances. 

· Academic institutions which produce research reports on persons with disabilities are limited while the knowledge to improve systems to provide facilities and welfare in national context is much needed. There is a lack of personnel in medical rehabilitation and other services for persons with disabilities. Educational institutions tend to have expertise in particular field such as universal design or autistic children, not the holistic approach. At present, Ratchasuda College is offering a higher education degree on the subject of disability and also for persons with disabilities, but students will graduate in the next 4 years. 

The contribution of the NHRCT in its capacity of monitoring body 


As stated in the principles relating to the status and function of national institutions for protection and promotion of human rights or the so-called Paris Principles, a national human rights institution should be independent in fulfilling the mandates to promote and protect human rights, details of which are outlined in the document. Article 33, paragraph 2 also states that the monitoring framework should also be independent. The thematic study on enhancing awareness and understanding of the CRPD conducted by the Office of the High Commissioner for Human Rights in January 2009 gave further details on activities which such mechanism should undertake. They include awareness-raising and public education campaigns; the conduct of public inquiries; the preparation of studies and reports reviewing legislation and policies for compliance; and the promotion of harmonization of national law and practice with international standards. The study stated further that functions might also include reporting to government, parliament or any other competent body, in an advisory function, on human rights and disability matters, upon request or its own volition; contributing to reports which States are required to submit to the United Nations body and committees; and the hearing of complaints and petitions. 


The above suggestion well supports the reason why such monitoring body is necessary for the full realization of the obligations at national level. However, it can be further elaborated, within the national context in Thailand, how the monitoring body such as the NHRCT can give value-added to the role of implementing organizations, other monitoring entities and civil society including organizations of persons with disabilities to enhance the full compliance with the obligations under the CRPD in various aspects such as: 

· To provide easy access for the protection of the rights of persons with disabilities  

With its broad mandates under the Constitution, the NHRCT may be more accessible to persons with disabilities and their organizations when compared with other constitutional or judicial mechanisms, and also international communication procedure.  In addition, the NHRCT can have complimentary role to the complaint mechanism established by the National Committee. With its quasi-judicial competence, the NHRCT can assist the works of the Sub-Committee Against Discrimination to be appointed by the National Committee in terms of legal effect of its decisions and the power of enforcement. 

· To introduce the CRPD obligations to other implementing and monitoring bodies under the national framework 

Legal measures alone are not sufficient to guarantee effective realization of the rights of persons with disabilities. It is important that all social sectors must well understand and be fully aware of their rights, particularly at the operational level. The rights as recognized in the CRPD depart from the acquainted traditional notion and value. The NHRCT may be in a good position to help disseminate the object and purpose of the CRPD for better understanding of the rights of persons with disabilities, especially among judicial officers who will translate the rights of people with disabilities as contained in the CRPD into legal norms and practices domestically.

· To mediate and monitor the implementation of the CRPD at the operational level

The NHRCT can act as mediator to seek amicable settlement when disputes arise. It can also act as a watchdog to pay visits to places where persons with disabilities are institutionalized such as mental health facilities, rehabilitation centres for persons with disabilities. In the past, the NHRCT regularly visited detention and rehabilitation centres for children in conflict with the law. With the first-hand information both from children and officers at the operational level, the NHRCT gave recommendations to the authority at the policy level on how to improve the conditions, environment and treatments of children with due regard to their rights as recognized by international human rights standards.  

· To act as a catalyst to the implementation of the CRPD at the provincial and local community levels

The NHRCT can encourage Provincial Sub-Committees which are established under the Promotion and the Development of the Quality of Life of Persons with Disabilities Act B.E. 2550 (2007) to play an active role in the implementation at their level. Particularly, the role of local administration organizations can be enhanced and supported to initiate local policies and programmes to improve facilities and the quality of life for persons with disabilities living in their communities. 
· To co-operate and co-ordinate with academe of research institutions and representative organizations of persons with disabilities to establish database, exchange and develop information, knowledge and good practices 

Information and knowledge are essential to the respect for the rights of persons with disabilities, the improvement in providing facilities and services systems, and the systematic evaluation of the fulfillment of the CRPD obligations. In addition, it is necessary that statistics and database on persons with disabilities in line with the rights of persons with disabilities as stipulated in the CRPD should be collected. At present, there is lack of information in various aspects such as the quality of life of persons with disabilities, the double discrimination against persons with disabilities, particularly among minority or disadvantaged groups, violence against persons with disabilities especially women. Some good practices as alternatives to provide services and caring of persons with disabilities by local wisdom should be learned and shared with other local communities. 

· To provide space for dialogues for better understanding of their rights and dignity in order to reduce social barriers in all areas of life 

The NHRCT can provide forums for social dialogues among members of public, implementing agencies, monitoring bodies and people with disabilities and their representative organizations to create understanding and reinforce their mutual confidence and respect for the dignity and equality of persons with disabilities. The subjects may include principles contained in the CRPD such as the concept of disability, equality and non-discrimination, accessibility, inclusive education, independent living and community inclusion.

In conclusion, every entity in society has its respective role to play to promote and protect the rights and equality of persons with disabilities. Article 33 of the CRPD provides a national framework for the implementation at government level and monitoring framework at state level. However, they cannot be mutually exclusive, be they implementing agencies, monitoring bodies, civil society and representative organizations of persons with disabilities. The NHRCT as part of national framework envisages its roles in diverse aspect to interact with all parties to ensure the full realization of the rights of the Convention.  

----------------------------

� Submitted at the Consultation on National Frameworks for the Implementation and Monitoring of the Convention on the Rights of Persons with Disabilities organized by the Office of the High Commissioner for Human Rights, 26 October 2009, Palais des Nations, Geneva 
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