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Lawrence Mute – Commissioner, Kenya National Commission on Human Rights

Introduction: The Framework(s)
1. The salient features of the national framework(s) for implementing and monitoring the International Convention on the Rights of Persons with Disabilities (ICRPD) under Article 33, paragraph 2, are the following:

a. That there should be a national framework(s) for protecting, promoting and monitoring implementation of the ICRPD;

b. That states should maintain, strengthen, designate or establish such framework(s); and

c. That such framework(s) should include one or more independent mechanisms which should be informed by the Principles Relating to the Status and Functioning of National Institutions for Protection and Promotion of Human Rights.

Kenyan Experiences of Consultation to Designate a National Framework(s)
2. Once Kenya ratified the ICRPD in May last year, the focus of all stakeholders shifted to ensuring effective and expeditious domestication of the Convention. Since Kenya is a dualist state, domestication was to be addressed principally via policy development, constitutional changes and through passage, amendment or repeal of legislation. To date, a draft bill proposing repeal or amendment of various laws is awaiting formal publication by the Government, while ongoing constitutional review is expected to embody the rights of persons with disabilities in a new constitutional framework.

3. National consultations formed the basis upon which Kenya negotiated the ICRPD, and consultations on various issues continue to date. In a sense, this is in line with Article 4(3) of the Convention which requires states to “closely consult with and actively involve persons with disabilities” in the development and implementation of policies and laws to implement the Convention. key actors in these consultations are the Kenya National Commission on Human Rights (KNCHR); organizations of and for persons with disabilities – including the key umbrella body, the United Disabled Persons of Kenya; and the Executive and Legislature.
4. A key challenge here has been that consultation still tends to exclude large swathes of categories of disabled persons, for example, those with intellectual disabilities and those with multiple disabilities. The KNCHR, the Government and disability organizations do not understand the full purport of how to enable all disabled persons to participate in consultations in terms of Article 12 of the Convention.
5. Furthermore, organizations of and for persons with disabilities tend to be diverse and not necessarily amenable to agreeing one course of action.

6. Towards the ends of domestication, the KNCHR convened stakeholder meetings which, among other things, deliberated on how Article 33 of the Convention would be best domesticated, clearly including the issue of designation of a national framework(s). These consultations were informed by a number of factors.
7. First, designation of a national implementation and monitoring framework was not happening in a vacuum. The country had already passed a law in 2003 establishing the National Council for Persons with Disabilities (NCPD) as the state’s agency to effect implementation of the Persons with Disabilities Act (PDA), 2003. The PDA’s aims included: “to provide for the rights and rehabilitation of persons with disabilities; to achieve equalization of opportunities for persons with disabilities; (and) to establish the NCPD …”.

8. Some stakeholders, in particular the Government, desired that the NCPD should become the mechanism for purposes of ICRPD Article 33(2). The contention here was that we should not reinvent the wheel, and that the Council whose composition included persons with disabilities, should be the monitoring agency. Furthermore, it was said, disability issues were not so contentious as to require a mechanism with the robustness implied by the requirement for an independent mechanism.

9. The Council is constituted by: not more than eight persons nominated by organizations representing persons 
with various categories of disabilities; three members from organizations for persons with disabilities; eight members representing the Ministries responsible for culture and social services, local government, health, education, economic planning, housing, transport and labour; the Attorney General; and representatives of employers and workers.
10. A key element of the debate which thus far has not been discussed sufficiently in Kenya is that the Council actually in many respects is an implementer; and that an implementer can hardly monitor itself. The Council is constituted by a host of state ministries. The NCPD, therefore, could never pass the tests ascribed to national human rights institutions.

11. Second, indeed, the KNCHR is accredited A-status by the International Coordinating Committee of National Human Rights Institutions. In this regard, it:

a. Has broad competence to protect and promote human rights;

b. Has specific advisory and peremptory roles to ensure protection and promotion of human rights;

c. Undertakes monitoring of implementation in terms of national and international mechanisms;

d. Undertakes awareness-raising and human rights education;

e. Is plural in its representation;

f. Is established by statute; and

g. Has basic infrastructure for performing its work.

12. Nonetheless, the multiple demands which the KNCHR faces as it undertakes protection and promotion of human rights means it has to consider carefully before making more commitments on its time and resources. For example, the Commission has in the past been reluctant to become the national mechanism for purposes of the Optional Protocol on the Convention Against Torture, Cruel, Inhuman or Degrading Treatment or Punishment.
13. In conclusion, then, questions which should inform designation of national monitoring framework(s) are these. 

14. First, no doubt, the ICRPD is a significant norm-setter in respect of the rights of persons with disabilities. Yet, we should distinguish between principles (which are immutable) and standards (which may vary from state to state. The international human rights system must not be irretrievably bound up in dogmatic application of norms. Any guidelines must be informed by pragmatism which reckons with the needs and circumstances of different regions.
15. Second, care is needed to ensure that treaty body requirements do not result in the marginalisation of persons with disabilities. The ICRPD should be interpreted in a way that encourages intersectional approaches for responding to discrimination. Persons with disabilities must not simply consult amongst themselves; they must consult across all grounds of discrimination. Monitoring mechanisms too, rather than operate singly, must work in consonance with the rest of society.

16. Third, legislative action in some states is so slow that years will pass before framework(s) of minimum acceptability are in place. States should be chivvied along; they should not be condemned far too soon. The Universal Periodic review mechanism offers opportunities in this regard.

_1015777920.doc
[image: image1.png]






