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OHCHR CONSULTATION ON NATIONAL FRAMEWORKS FOR THE IMPLEMENTATION AND MONITORING OF THE CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES  

26 OCTOBER 2009, PALAIS DES NATIONS (ROOM VII)  

Statement by Jan Peter Strömgren, Chair of the International Disability Alliance and its CRPD Forum
On behalf of the International Disability Alliance (CRPD Forum), I would like to start by congratulating the Human Rights Council for requesting that the Office of the High Commissioner on Human Rights produce a thematic study on those elements of the CRPD influencing the implementation and monitoring infrastructure to be established by States Parties.

The information so far available shows that very few States have started to implement the provisions contained in article 33 of the CRPD. 

Independent monitoring as foreseen in paragraph 2 of article 33 is a new approach in most States and poses specific challenges, which is why I will focus mostly on this element in my presentation.
Article 33 is a key test to check whether the involvement of persons with disabilities through their representative organisations, as foreseen in article 4 of the CRPD, is adequately accomplished. Let us not forget in this respect the slogan used by the disability community during the negotiation process of the CRPD: Nothing about us without us.

There are a number of overarching issues in terms of involvement of persons with disabilities in the work of the implementation and monitoring bodies foreseen in the CRPD.

The first item to reiterate is that the involvement of organisations of persons with disabilities is not only a right acknowledged in the CRPD, but also a key element in the effective implementation of the CRPD. Organisations of persons with disabilities (DPOs) are an extremely valuable asset in the implementation process, as they will provide advice on how best to ensure the protection and promotion of the human rights of persons with disabilities.

The choice of which organisations should be consulted is not always an easy one and the way this is done can play a role in the strengthening or weakening of the role of DPOs.

Some key elements need to be taken into account in this.  These include that:


- Persons with disabilities form a very diverse population group.  Consultation therefore needs to include organisations representing the diverse constituencies of persons with disabilities.

- The implementation of the CRPD should lead to establishment and strengthening of national umbrella coalitions/federations of DPOs and of national organizations representing particular constituencies of persons with disabilities, which may then be included in the national federation.

- Preference should be given to organisations of persons with disabilities that are most representative of their respective constituencies by having a broad presence throughout the country and being accountable to their constituency.

Let me briefly refer to the national coordination mechanisms as foreseen in paragraph 1 of article 33. Many States have coordinating bodies, usually including persons with disabilities, which were established prior to the CRPD. The implementation of the CRPD should lead to a revision of how these mechanisms work and also on how the representation and involvement of persons with disabilities is organised.

DPO representatives should be appointed by the DPOs themselves and not by the Government. In countries with a representative umbrella organisation of DPOs, most (if not, all) the DPO representatives should be proposed by the umbrella organisation and should represent the different disability constituencies. However, if there is a constituency that is not part of the umbrella organisation, it should choose its own representatives.
Organizations of persons with disabilities should have considerable influence in the coordination mechanism, which should have the role of setting government policy on matters affecting persons with disabilities. The existence of such a coordinated mechanism, however, should not be seen as the only way of consultation and involvement of representative DPOs.

Paragraph 2 is clearly the biggest challenge (and opportunity) arising from article 33. The choice between allocating this fundamental role to a mainstream human rights monitoring framework (usually, a national human rights institution) or establishing an ad hoc structure is not an easy one and the decision will vary among countries. Little experience can be drawn from other human rights treaties, as these lack provisions requiring the establishment of a monitoring mechanism at the national level, the only precedent being the establishment of national prevention mechanisms as foreseen in the Optional Protocol to the Convention against Torture (OPCAT).

It is fair to say that so far, not many national human rights institutions (including those that have an “A” status) have paid sufficient attention to the rights of persons with disabilities and that such attention has not always been aligned with the principles of the CRPD. Thanks to the entry into force of the CRPD, this is gradually starting to change. The challenge for these NHRIs is to ensure that their gradually increasing interest and attention to the rights of persons with disabilities is accompanied by an adequate understanding of the rights, obligations and principles enshrined in the Convention, and an appreciation of the expertise of persons with disabilities in analyzing and developing solutions to human rights violations.
NHRIs that have the “A” status and therefore fully meet the Paris Principles may be well placed to play the role foreseen in paragraph 2 of article 33. However, this would require at least the following requirements:


- Sufficient resources allocated to the promotion and protection of the rights of persons with disabilities

- Adequate understanding and awareness of the CRPD among its staff.

- Mainstreaming of the rights of persons with disabilities throughout the internal and external work of the NHRI based on the CRPD provisions and principles

- A structured dialogue and involvement of representative organisations of persons with disabilities (DPOs) in their work.


- Ideally, a disability focal point among the staff members (and one of the Commissioners, when it is a collegial body) with adequate status to promote and monitor the full respect of the CRPD and other relevant laws consistent with the CRPD throughout the work of the NHRI. 

Some good examples can be presented:


- The Procuraduría de Derechos Humanos of Guatemala has a special department (Procuraduría Especial), led by a woman with disability, which has a mainstream role in promoting the CRPD throughout the work of this organisation.


- The Human Rights Commission of Mexico City (Comisión de Derechos Humanos del Distrito Federal) has a Commissioner with disability on its Board and a special unit focusing on persons with disabilities. They produced a thematic report on the rights of persons with disabilities and are also including relevant references to the rights of persons with disabilities in their annual reports.
- The Human Rights Commission of Mongolia that supports, in close collaboration with DPOs, the ratification process of the UN Convention through seminars, lobbying activities, training courses and conferences, has promoted activities to defend human rights on the basis of the Mongolian national legislation on disability; has a Commissioner on disability issues and also includes relevant references to the rights of persons with disabilities in their annual reports and programmes of activity.  They now work actively with DPOs to support the process of implementation and monitoring of the UN Convention. 

It is to be noted that the Paris Principles call for representatives of NGOs to be included as part of the NHRI itself.  The application of this provision needs to be expanded to include constituencies directly affected by human rights violations, and particularly organizations of persons with disabilities. 
 

The expertise of persons with disabilities from all constituencies, and their organizations, in analyzing and suggesting solutions to human rights violations should be called on regularly in relation to activities of the NHRI.  This may include:

- Submitting opinions, recommendations, proposals and reports to the government, parliament or other competent bodies in matters related to the CRPD or affecting the human rights of persons with disabilities.

- Proposals for legislation, comments on legislation under consideration in parliament, and review of existing legislation for compliance with human rights obligations.

- Recommendations related to violations of the human rights of persons with disabilities.

- Preparation of reports on the national situation with regard to the human rights of persons with disabilities.

- Harmonization of national legislation, regulations and practices with the CRPD.

- Encouraging ratification of the CRPD Optional Protocol if the state has not yet ratified.

- Encouraging implementation of the CRPD.

- Cooperating with the CRPD committee or other bodies in relation to the human rights of persons with disabilities.

- Assisting in the formulation of programs for teaching and research related to the human rights of persons with disabilities.

- Publicity and awareness-raising regarding the human rights of persons with disabilities.
There will also be a large number of States in which there exist no NHRIs or those that exist will not be considered adequate to meet the requirements foreseen in paragraph 2 of article 33.

In these countries, compliance with article 33 will require the establishment of a new CRPD focused framework.

The main challenges resulting from the establishment of such a framework is that it meets all the criteria established by the Paris Principles, both in terms of mandate and as related to the necessary independence from the Government, including adequate provision of financial resources.

It would need to be ensured that these disability-rights monitoring bodies also have an adequate understanding of the CRPD and that representative NGOs of persons with disabilities, while remaining independent, are fully involved in the work of these bodies.

A first example is provided by the newly established Austrian Monitoringsausschuss (Austria does not have an “A” accredited NHRI) which has been specifically set up to comply with the obligations foreseen in paragraph 2 of article 33, whose composition includes a relevant number of representatives of DPOs.
Another interesting example is to be found in Spain where the Government has asked CERMI, the Spanish umbrella organisation of persons with disabilities, to establish the national CRPD monitoring body.

In both these cases, however, it remains to be seen whether these new bodies will meet the Paris Principles.

In any case, the decision of which body should be allocated the independent monitoring role of the CRPD is a relevant decision which should be taken with the active involvement of representative organisations of persons with disabilities.

DPOs shall also play a key role in the implementation of article 16 paragraph 3. In the contribution we have made to the present consultation process, we have highlighted a number of options on how to approach the implementation of this important provision.

Whichever option is chosen, it is clear that the role of representative organisations of persons with disabilities, especially those with expertise in this area, will be of vital relevance to this monitoring work. DPOs will often be able to alert about situations which would deserve the attention of this independent authority. Furthermore, many DPOs are already engaged in independent monitoring of institutions, and in particular many organizations of users and survivors of psychiatry have engaged regularly in monitoring of psychiatric institutions.  These experts should be involved at the earliest point when states begin to consider how to set up the Article 16 mechanism.
Finally, I would like to indicate that States Parties in their reports to the CRPD Committee should include detailed information on how the different obligations contained in article 33 are being met. It will be very important that the CRPD Committee not only requests detailed information on the infrastructure that has been established to implement the CRPD, but also to make, when relevant, recommendations to States Parties on measures to be taken to strengthen this. Special attention should be paid by the CRPD Committee to the meaningful involvement of representative organisations of persons with disabilities.
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