HR/POL/GG/SEM/2006/2

	[image: image1.wmf] 


	UNITED NATIONS OFFICE OF THE HIGH COMMISSIONER FOR HUMAN RIGHTS


	


HR/POL/GG/SEM/2006/2

page 2

HR/POL/GG/SEM/2006/2


page 7

United Nations Conference on Anti-Corruption Measures,
Good Governance and Human Rights
Warsaw, 8 – 9 November 2006
The Office of the United Nations High Commissioner for Human Rights (OHCHR) in cooperation with the Government of the Republic of Poland
Background note
1. The Commission on Human Rights, in its resolution 2005/68 of 20 April 2005, requested the Office of the United Nations High Commissioner for Human Rights (OHCHR) “[t]o convene a seminar in 2006 … on the role of anti‑corruption measures at the national and international levels in good governance practices for the promotion and protection of human rights.” 

2. The Conference will be a follow-up to the joint OHCHR-UNDP Seminar on good governance practices for the promotion and protection of human rights, which took place in Seoul in September 2004. The conclusions of that Seminar emphasized the mutually reinforcing, and sometimes overlapping, relationship between good governance and human rights. Furthermore, as outlined below, human rights and good governance are affected by corruption on the one hand and can contribute to the fight against corruption on the other.

3. In recent years a number of international documents signed under the auspices of both the United Nations and regional organizations have acknowledged the negative effects of corruption on the protection of human rights and on development.
 Moreover, the treaty bodies and special procedures of the United Nations human rights system in their examination of States’ compliance with international law have commented on the inability of States to comply with their obligations as a result of corruption.

4. The objective of the Conference is to advance the understanding of good governance practices which contribute to the fight against corruption by focusing on human rights approaches.
 The Conference will be an opportunity for the participants to share their experiences. In order to achieve this objective the Conference will identify, explore and clarify the linkages between corruption, human rights and good governance. In particular, based on the analysis in this paper, the Conference will: first, examine the impact of corruption on human rights; second, illustrate how human rights principles and approaches can help in fighting corruption; and, finally, explore potential conflicts between human rights principles and anti-corruption measures, and identify methods of fighting corruption while safeguarding human rights.
Impact of corruption on human rights

5. Corruption has an impact—partly through intermediary governance factors—on human rights in several ways. Human rights are indivisible and interdependent, and the consequences of corrupt governance are multiple and touch on all human rights.
6. Corruption leads to violation of the Government’s obligation “to take steps… to the maximum of its available resources, with a view to achieving progressively the full realization of the rights recognized in the [International] Covenant [on Economic, Social and Cultural Rights]”.
 The corrupt management of public resources compromises the Government’s ability to deliver an array of services, including health, educational and welfare services, which are essential for the realization of economic, social and cultural rights. Also, the prevalence of corruption creates discrimination in access to public services in favour of those able to influence the authorities to act in their personal interest, including by offering bribes. The economically and politically disadvantaged suffer disproportionately from the consequences of corruption, because they are particularly dependent on public goods. 

7. Corruption may also affect the enjoyment of civil and political rights. Corruption may weaken democratic institutions both in new and in long-established democracies. When corruption is prevalent, those in public positions fail to take decisions with the interests of society in mind. As a result, corruption damages the legitimacy of a democratic regime in the eyes of the public and leads to a loss of public support for democratic institutions. People become discouraged from exercising their civil and political rights and from demanding that these rights be respected. Electoral fraud and corruption in the funding of political parties are other, more direct corrupt practices related to the enjoyment of civil and political rights.
8. In countries where corruption is pervasive in the rule-of-law system, both the implementation of existing legal frameworks and efforts to reform them are impeded by corrupt judges, lawyers, prosecutors, police officers, investigators and auditors. Such practices compromise the right to equality before the law and the right to a fair trial, and especially undermine the access of the disadvantaged groups to justice, as they cannot afford to offer bribes. Importantly, corruption in the rule-of-law system weakens the very accountability structures which are responsible for protecting human rights and contributes to a culture of impunity, since illegal actions are not punished and laws are not consistently upheld.
How human rights principles and approaches can help in fighting corruption
9. Principles and institutions of human rights are essential components of successful and sustainable anti-corruption strategies. First, anti-corruption efforts are likely to be successful when they approach corruption as a systemic problem rather than a problem of individuals. A comprehensive response to corruption includes effective institutions, appropriate laws, good governance reforms as well as the involvement of stakeholders in and outside the Government. Thus, the adoption of legal frameworks or anti-corruption commissions may not be effective if there is no strong and engaged civil society or a culture of integrity in State institutions. Likewise, civil activism against corruption needs the assistance of a strong legal framework and an open political system to achieve its goals.
10. Second, and given the above, the battle against corruption, similar to human rights projects, is often a long-term process requiring profound societal changes, which include a country’s institutions, laws and culture. Consequently, an efficient anti-corruption strategy can benefit from and be informed by key principles of human rights. Elements like an independent judiciary, freedom of the press, freedom of expression, transparency in the political system and accountability are essential for a successful anti-corruption strategy. 
11. The role and characteristics of institutions that have contributed effectively to anti-corruption efforts need to be identified. Furthermore, the role of the judiciary, ombudsmen and national human rights institutions in addressing corruption and the potential for their cooperation with national and international anti-corruption agencies merit examination as well. The efforts of the judiciary and the rule-of-law system in general both in advocating the adoption of relevant laws and in implementing the existing legal framework are also relevant to this discussion. 

12. Transparency and accountability are key principles of a human rights-based approach to development that are also integral to successful anti-corruption strategies.
 Some of the measures that can enhance transparency and accountability and contribute to sustainable anti-corruption measures are the adoption of laws ensuring the public’s access to information on governmental processes, decisions and policies as well as institutional reforms which strengthen transparency and accountability, for example through reform in the operating procedures and decision-making processes of institutions, including elected institutions and the institutions responsible for the delivery of services. 
13. An engaged civil society and media that value and demand accountability and transparency are vital in addressing corruption. Lessons can be learned from the experience of the human rights movements in raising civil society’s awareness of the adverse consequences of corruption and in building alliances with State institutions and the private sector in support of anti-corruption efforts. Both civil society and the private sector can play a determining role in affecting institutional reform to strengthen transparency and accountability. Of particular significance in the discussion on the private sector are the existing efforts and challenges in battling corruption within corporations and the consequences for human rights.

Fighting corruption while safeguarding human rights

14. Finally, the anti-corruption agencies and law enforcement authorities have often ignored or underestimated the potential conflict between anti-corruption policies and techniques on the one hand and principles of human rights on the other. It is, therefore, important to identify the types of anti-corruption policies and techniques that lead to human rights violations. Anti-corruption measures should be compatible with human rights principles and should not adversely affect the rights of those involved, including the perpetrators, witnesses, whistle-blowers and anti-corruption activists. Certain provisions of the United Nations Convention against Corruption address the question of fighting corruption while safeguarding human rights.
15. The rights to privacy and to due process are examples of rights that are especially vulnerable to violation in anti-corruption campaigns. The use of heavy-handed anti-corruption techniques or the lack of proper procedures in administrative anti-corruption measures can lead to the violation of the human rights of the subjects of investigations. Furthermore, the question of the burden of proof in corruption cases is an area where a balance should be struck between practical considerations in corruption investigations and human rights.
16. The politicization of anti-corruption campaigns and their use by non-transparent and authoritative Governments to suppress opposition or to eliminate political rivals pose another risk to people’s human rights.

17. In this context, effective remedies should be available to victims of human rights violations caused by corruption or measures adopted to combat corruption.
 
Themes and practices for discussions

18. Theme 1 will focus on the impact of corruption on human rights. Questions to be covered in this theme include: the connection between corruption and human rights; the areas of activity most vulnerable to corruption (both in public and in private sectors); possible correlation between the level of corruption and the human rights situation; the impact of different corrupt practices on (all) human rights (economic, social and cultural rights, and civil and political rights); corruption in the judicial system and its role in preventing citizens from gaining access to justice; the relationship between anti-corruption and human rights in post-conflict situations; methods of assessing/monitoring the impact of corruption on human rights; indicators used to determine the correlation between human rights violations and corruption; and the question of the existence of a human rights obligation to fight corruption.

19. Theme 2 will focus on how human rights principles and approaches can help in fighting corruption. Questions to be covered in this theme include: identifying the human rights principles that can help in fighting corruption and whether these principles are equally applicable to all corruption cases; measures to be put in place to curb corruption in public service delivery; methods of adapting corporate governance policy to incorporate corruption and human rights concerns; the role of international bodies in promoting and applying human rights and anti-corruption standards (including in their own work); possible methods of integrating the implementation and monitoring of international anti-corruption and human rights conventions; identifying the types of governance measures that are necessary (more conducive) to ensure that human rights principles are applied; the challenges in applying human rights principles in the fight against corruption; the relevance of a rights-based approach to anti-corruption work; the potential overlap between a rights-based approach to development and an anti-corruption approach in development work; the role of civil society, the media, the private sector and human rights organizations in fighting corruption; methods and techniques to alleviate and prevent the impact of corruption on human rights, including the role of civil society and the media; and potential disadvantages of including human rights principles in anti-corruption work.

20. Theme 3 will focus on fighting corruption while safeguarding human rights. The United Nations Convention against Corruption can be used as the starting point for the discussion. Questions to be covered in this theme include: identifying the areas of potential conflict between anti-corruption measures and human rights; identifying the human rights which may be more vulnerable to being violated by anti-corruption measures; means of ensuring respect for the human rights of those suspected of corruption and those affected by it (witnesses, whistle-blowers, anti-corruption activists, etc.) in fighting corruption; measures /mechanisms that should be put in place to ensure cooperation between human rights and anti-corruption institutions; the role for human rights institutions vis-à-vis anti-corruption bodies; evaluation of the provisions of the United Nations Convention against Corruption on safeguarding human rights; and possible remedies for human rights violations resulting from anti-corruption measures.

21. A number of practices (case studies) selected from a variety of sources, including submissions by Member States, international organizations and non-governmental organizations, will be presented during discussions related to each theme. The practices are selected for their generalizability, sustainability and equitable geographical distribution to cover a broad spectrum. They are not supposed to establish a ranking of value or quality but to illustrate practical dimensions of the questions explored in each theme. The practices can be presented in a manner to provide a comparison between different cases.

Participants

22. The participants will include State officials (including 50 representatives from least developed countries) and representatives from relevant organs and bodies of the United Nations, as well as civil society leaders, practitioners, private sector actors and academics active in the fields of anti-corruption, human rights, good governance and development.

Strategy/Methodology

23. In the preparation of the Conference, OHCHR will solicit advice from and consult with national and international institutions that work on corruption and human rights, specifically to identify practical cases and experts on the three themes. OHCHR will also consult regularly with Australia, Chile, Poland, the Republic of Korea and South Africa, which all sponsored Commission on Human Rights resolution 2005/68.

24. The Conference, while providing conceptual clarifications in presentations on each theme, will have a practical approach and be based on the participants’ actual experiences. In addition to the presentations, there will be adequate time for sharing practical experiences and discussions among the participants.

25. Apart from the Chairperson of the Conference (to be identified in close consultation with the five countries mentioned above), OHCHR will identify a suitable person to act as Rapporteur. A drafting committee comprising the Chairperson, the Rapporteur and three experts/moderators will draft the final statement/declaration.

Format, venue and date

26. The Conference will take place in Poland on 8–9 November 2006 and be structured as follows: an opening session, three discussion sessions and a concluding session. The opening session will include a keynote speech that will focus on ethics, integrity and law as a common theme related to human rights, good governance and corruption.

27. Each of the three discussion sessions will include:
(a)
The presentation of a background paper which will highlight some of the critical issues identified and be prepared by an expert who may also act as moderator;
(b)
The presentation of at least two examples (practices from different regions) by panellists;
(c)
A general discussion;
(d)
A summing-up of the discussion.
28. The concluding session will be dedicated to discussing and finalizing the statement/declaration of the Conference. 

Notes

� See, e.g., the United Nations Convention against Corruption adopted by the General Assembly in its resolution 58/4 of 31 October 2003 and entered into force on 14 December 2005.


� Although there is no single, exhaustive definition of good governance, the term relates to the exercise of authority through political and institutional processes that are transparent and accountable, and encourage public participation.  For present purposes, corruption is the abuse of entrusted public power for private benefit. See Peter Eigen, “Corruption in the globalized world”, SAIS Review, vol. XXII, No. 1 (Winter-Spring 2002), p. 46.


� Article 2 of the International Covenant on Economic, Social and Cultural Rights.


� A human rights-based approach is a conceptual framework for the process of human development that is normatively based on international human rights standards and operationally directed to promoting and protecting human rights. United Nations agencies have agreed on a number of essential attributes of a rights-based approach.


� See general comment No. 31 (2004) of the Human Rights Committee and general comment No. 9 (1998) of the Committee on Economic, Social and Cultural Rights.
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